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FLORIDA PUBLICATIONS: 

Florida Statutes Annotated 
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West's Florida Digest 
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NEWS IN THE FLORIDA BAR 


@ ECONOMIC SURVEY .. . Within the last few days all mem- 
bers of The Florida Bar should have received an Economic 
Questionnaire. For several years the Economics of Law 
Practice Committee has worked diligently in the prepara- 
tion and promotion of an effective survey which the 
committee believes will be beneficial to the profession 
and public as well. The committee urgently requests you to 
complete the questionnaire and mail it forward to Phila- 
delphia for tabulation and analysis. 


@ OEO APPROVES DADE COUNTY PLAN . . . The Office of Economic 
Opportunity on March 18 approved the proposal of the Dade 
County Bar Association to provide legal services to the poor 
under the auspices of the Economic Opportunity Act of 1964. 
The association is working with the local community action 
group in Miami, EOPI, to establish a separate non-profit 
corporation to handle legal aid to the indigent primarily 
through the established Dade County Legal Aid Office and six 
neighborhood centers. Edward J. Atkins, president of the 
Dade County Bar Association, has appointed a committee to draw 
up a charter for the corporation, to be known as Economic 
Opportunity Legal Services Program, Inc., and expected to 
name early this month the appointees of the association to 
the corporation's 22-member Board of Directors. A more de- 
tailed report of the corporation's administrative set-up and 
a full discussion of legal services to the poor as visualized 
by OEO will be presented in the May issue of the Journal. 


@ MEMORIAL TO FOUNDATION . . . The Florida Bar Foundation 
has received a memorial from a Polk County law firm in honor of 
Max Brewer of Titusville, who died in a plane crash last 
month. The Foundation was created in 1956 as a non-profit 
corporation to study and improve the administration of 
justice, to promote the study of law and continuing edu- 
cation of lawyers, to improve the relations between 
members of the Bar, the judiciary and the public, to 
foster suitable standards of legal education and admission 
to the Bar, to provide scholarships for worthy, qualified 
applicants, to aid deserving indigent members of the Bar 
and to promote the preservation of American constitutional 
form of government. As gifts to the Foundation permit, it 
proposes to realize these purposes by charitable, educa- 
tional, literary or scientific means. 
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@ UNAUTHORIZED PRACTICE . .. The Ohio Supreme Court has 
enjoined the Huntington National Bank, Columbus, Ohio, 
from continuing its "Estate Analysis" program because the 
program constituted practicing law. The court found that 
"one who repeatedly gives legal advice to others with 

the expectation of being compensated therefor is thereby 
engaging in the practice of law." Without charging a fee 
the bank was gathering information on a person's estate 
and then providing such person with specific legal advice 
on investments and suggestions as to the future manage- 
ment of his estate. (Green v. Huntington National Bank, 
212 N.E. 2d 585 (Ohio 1965).) 


e LAW AND LAUGHTER .. . Norman B. Frost, Southern Build- 
ing, Washington 5, D. C., offers $100 to any lawyer who 
will send him ten of the best humorous, legal stories 
from Florida and an additional $10 for each of the 
stories published in a book he is compiling, "Law and 
Laughter in the United States." The stories should relate 
to specific members of the Bar and judges of Florida. It 
does not matter how old the story is so long as it al- 
legedly is founded on fact and is highly humorous. 


@ LATIN AMERICAN LAW... The University of Florida 
College of Law has announced the establishment of an an- 
nual award of $500 for papers concerning Latin American 
legal institutions. The Senator George A. Smathers Prize 
in Latin American Law was established in honor of the 
Senator's contribution to closer relations between the 
United States and Latin America. Purpose of the prize is 
to encourage inquiry into any aspect of the relationship 
between legal institutions, political stability and eco- 
nomic development in Latin America. First prize is $400 
and an honorable mention award of $100 will be given. 
Papers must contain at least 5,000 words and be submitted 
to law Professor W. D. Macdonald before August 31, 1966. 


@ DEFENSE LAWYERS AND PROSECUTING ATTORNEYS may attend a 
short course for defense lawyers in criminal cases July. 
18-22 or a short course for prosecuting attorneys August 
1-5. Both courses will be held at the Northwestern Uni- 
versity School of Law and attendance is open to all 
lawyers interested in the practice of criminal law, to 
legal personnel in the Armed Forces, and to law profes- 
sors. Copies of the course program or other information 
may be obtained by writing to Professor Fred E. Inbau, 


Northwestern University School of Law, Chicago, Illinois 
60611. 


Executive Director 
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in locating 
Missing Heirs 
to Estates 


Send for 
complimentary 
We shall be pleased brochure and Wy 
to analyze heirship problems genealogical 
WITHOUT OBLIGATION chart 


ALTSHULER GENEALOGICAL SERVICE, INC. 
501 Seybold Bldg. * Miami, Florida 23132 * FR 4-1246 


Zs and Correspondents in the United States and throughout the world 
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1966 CONVENTION OF THE FLORIDA BAR 


By every indication currently available for consideration, the 1966 Annual 
Convention of The Florida Bar will draw the largest attendance and be of 
more significance and value to Florida lawyers than any in our history. This 
is as it should be, for the June 15-18 convention program and the convention 
facilities offer more of value and interest to lawyers and their families at less 
cost than ever before. 

By a combination of fortunate circumstances we were able to obtain the 
entire facilities of the Diplomat Hotel at Hollywood By-The-Sea with rates 
as low as $10 per room with single or multiple occupancy. With these modest 
rates attendance should be within the budget of every Florida lawyer and 
his family. If you have not registered, do so at once, using the form provided 
in this issue of The Florida Bar Journal. 

Daily business meetings are scheduled for 10:00 A.M. on each of the 
three days commencing Thursday, June 16. Among the significant matters to 
be voted by the general membership is the fixing of the amount of annual 
dues of members of The Florida Bar. At one business session a resolution to 
express the official policy of The Florida Bar on “Legal Aid for the Poor” will 
be submitted by the Resolutions Committee for vote by the general member- 
ship. Register now so that you can attend the business assembly meetings at 
the convention and vote on these matters of importance to all of us. 

Many professional and educational programs are planned. Among these 
are a Tax Institute, a Continuing Legal Education Institute, a Trial Tactics 
Program, a Grievance Committee Institute, a Law and Poverty Workshop, 
an Unauthorized Practice of Law Symposium, and a program on Corporate 
Financing. 

Section meetings, law school alumni breakfasts, the judicial luncheon 
and various programs of specializing and other groups with common interests 
will contribute much to the success and the pleasure of those attending the 
convention. Golf, bathing, fishing and other recreational facilities are abun- 
dantly available, including the three golf courses of the Diplomat Hotel. The 
Diplomat’s Par-3 is illuminated for night golfing. 
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An outstanding ladies’ program has been planned by Mrs. Reginald L. 
Williams and Co-Chairman Mrs. Russell McCaughan and the ladies of their 
committee. This includes a luncheon, sightseeing, shopping tours, a ladies’ 
golf tournament and other interesting activities. There will be a special hos- 
pitality room for the ladies. This is the Convention for the ladies—bring them. 

I urge every member of The Florida Bar to plan to attend the 1966 
Annual Convention with his family. Plan to participate in matters of great 
importance to lawyers, to attend outstanding professional programs, to see 
and visit your fellow lawyers from throughout Florida and to have a wonder- 
ful time. I look forward to seeing you there. 


Sincerely, 


TN. 


RosBert M. Ervin 
President 
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Bar Groups 
Prepare to 
Observe 


Law Day 


“Liberty lies in the 
hearts of men and — 


women. 
When it dies 
there, 
no constitution, 
no law, no court 
can save it...” 


—sunce 
LEARNED HAND 


Respect the Law - It Respects You 
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HE 60 LOCAL BAR associations in 
T Florida are collectively girding 
themselves for their annual effort to 
promote Law Day USA on Sunday, 
May 

This year’s theme for the observ- 
ance is “Respect the Law—It Respects 
You.” 

Just prior to the deadline for the 
April edition of the Journal about halt 
of the local bar associations in the 
state had shown in preliminary re- 
ports to The Florida Bar that thev 
planned to make Law Day 1966 a 
major observance in their community 
and county areas. The other half are 
expected to display equal enthusiasm 
as the May | target date draws near. 

Observance of Law Day in Florida 
is a project of the American Citizen- 
ship Committee of The Florida Bar. 
Ralph E. Odum of Tallahassee is 
chairman of the committee. Vice- 
chairman A. Bradford Smith of Ven- 
ice is in charge of the 1966 promotion 
and coordination of Law Day. When 
Law Day last occurred on a Sunday, 
in 1960, Brad Smith paradoxically also 
was in charge of the statewide ob- 
servance. Bar leaders hope that the 
Sunday Law Day of 1966 will be as 
successful as the Sunday Law Day of 
1960. 

Nationwide observance of Law Dav 
USA is a creation of the American 
Bar Association. Law Day was estab- 
lished in 1958 by a proclamation ot 
the President of the United States. In 
1961 Congress officially designated 
Law Day as an annual national ob- 
servance. The Florida Bar has partici- 
pated in the program ever since its 
birth. Both American Bar and Florida 
Bar leaders have said repeatedly that 
they believe Law Day helps people 
become more aware of the signifi- 
cance of the law and legal processes. 

Since Law Day for 1966 is on Sun- 
day, local Law Day chairmen in Flor- 
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ida are directing more attention to the 
intermingling of law and moral values. 
Committees in many communities will 
try to obtain support of Law Day par- 
ticipation from religious leaders and 
churches. The Young Lawyers Section 
of the ABA has made a special nation- 
wide attempt to get clergymen to de- 
vote sermons on May | to the theme 
of “respect the law.” 

Florida Bar leaders have reminded 
local Law Day committee workers 
that May 1 is not a lawyers’ day. In- 
stead it is an occasion for honoring 
the significant place of law in Ameri- 
can life. Bar spokesmen point out 
that in these troubled times, when 
some people have demonstrated com- 
plete disregard for law and _ order, 
Law Day possibly can have an influ- 
ence in a way it never has before. 

The American Citizenship Commit- 
tee has asked Governor Haydon 
Burns to issue a proclamation naming 
Sunday, May 1, as Law Day in Flor- 
ida. The Bar hopes that the official 
statement from the Governor's office 
will help emphasize the importance of 
Law Day to Floridians. 

The success of any campaign de- 
pends largely on organizational plan- 
ning. Law Day committees around 
the state have been encouraged to 
plan their local activities early and to 
be sure that they have enough bar 
members involved in various projects 
to make the overall program favorable 
to their communities. 

All local bar associations were 
mailed a packet of Law Day informa- 
tion from the headquarters office in 
February. The packet included a 16- 
page guidebook prepared by The 
Florida Bar for local chairmen. The 
guidebook outlined a variety of ways 
Law Day can be promoted and gave 
tips on advertising, window displays, 
speeches, newspaper articles, radio 
and TV broadcasts, youth participa- 
tion, and civic club activities. Also in 
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the packet were six illustrated news- 
paper advertising mats and some 
printed materials (leaflets, posters, 
speech books) which can be obtained 
inexpensively from ABA headquarters 
in Chicago. 

Law Day committees are scheduled 
to make reports of their activities to 
The Florida Bar so that a statewide 
estimate can be made of this year’s 
May | observance. A summation of 
those reports will be presented in a 
future edition of the Journal. 

Attorneys who will be in charge of 
conducting Law Day programs in 
their communities this year include: 

Jacksonville—John W. Ragsdale, Jr. 

Gainesville—James S. Quincey 

Lake City—Thomas W. Brown 

Tallahassee—Ralph Smith, Jr., and 
Harold D. Lewis 

Marianna—Richard W. Grant 

Okaloosa-Walton Counties — Cap- 
tain William O. Treacy, Eglin Air 
Force Base 

Ocala—J. Reginald Black 

Tampa—William F. Garcia 

St. Petersburg—Bruce Marger 

Sarasota—John H. Keane 

Lake Placid—Hayward H. Davis 

Orlando—Joel H. Sharp, Jr. 

Winter Haven—Rutheled B. Wolter 

Groveland—Arthur E. Roberts 

St. Cloud—John B. Hudson 

Sanford—Thomas G. Freeman 

Daytona Beach—Nicholas Masters 

Vero Beach—Paul Burch 

Fort Pierce—Gerald S. James 

West Palm Beach—Paul W. Potter, 


Jr. 
Fort Lauderdale—Judge Raymond 
J. Hare 
North 
Goldstein 
Miami Beach—Jay Dermer 
Miami—Robert J. Beckham and 
Wallace I. Garrick 
Miami—Miss Gail Pollack, Florida 
Association of Women Lawyers 


Miami Beach—Norman H. 
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CERTIFICATION 


The undersigned hereby certify that they have canvassed and tabulated the ballots 
received for the candidates for the office of President-elect of The Florida Bar in com- 
pliance with Article IV, Section 7, of the By-Laws under the Integration Rule, and from 
said canvass and tabulation find that William P. Simmons, Jr., was elected President- 
elect of The Florida Bar. 


1. The undersigned hereby certify that they have canvassed and tabulated the 
ballots received for the two positions to be filled on the Board of Governors of The 
Florida Bar in the Second Judicial Circuit in accordance with Section 3 of Article Ill of 
the By-Laws under the Integration Rule, and from said canvass and tabulation find the 
following individual candidates received the highest number of votes and are therefore 
declared elected: 


Second Judicial Circuit 
Group One: Leo L. Foster Group Two: D. Fred McMullen 


2. The undersigned further certify that they have canvassed and tabulated the 
ballots received for the two positions to be filled on the Board of Governors of The 
Florida Bar in the Fourth Judicial Circuit from Groups One and Three, respectively, in 
accordance with Section 3 of Article Ill of the By-Laws under the Integration Rule, and 
from said canvass and tabulation find the following candidates received the highest 
number of votes and are therefore declared elected: 


Fourth Judicial Circuit 
Group One: W. E. Grissett, Jr. Group Three: Sam Goodfriend 


3. The undersigned further certify that they have canvassed and tabulated the 
ballots received for the one position to be filled on the Board of Governors of The 
Florida Bar in the Twelfth Judicial Circuit in accordance with Section 3 of Article III of 
the By-Laws under the Integration Rule, and from said canvass and tabulation find the 
following candidate received the highest number of votes and is declared elected: 


Twelfth Judicial Circuit 
Group One: Julian D. Clarkson 


4. The undersigned further certify that the following representatives to the Board 
of Governors of The Florida Bar were properly nominated, and under the provisions 
of Section 3 of Article III of the By-Laws under the Integration Rule were elected with- 


out opposition: 

4th Circuit 10th Circuit 
Group Two: Roy C. Summerlin 
Mark Hulsey, Jr. 12th Circuit 

6th Circuit Group Two: 
Group One: John R. Wood 
William J. Castagna 14th Circuit 
Group Two: J. Ernest Collins 
Richard T. Earle, Jr. 16th Circuit 

8th Circuit W. Curry Harris 


Parks M. Carmichael 
Dated this 22nd day of March, A.D., 1966. 


Marshall R. Cassedy, Sid J. White, Clerk of the 
Executive Director, The Florida Bar Supreme Court of Florida 
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OPINION 


IN THE SUPREME COURT OF FLORIDA 
January Term, A. D. 1966 


In Toe MATTER OF: 
THE FLoripa Bar, 
en 


Petitioner. 


Opinion filed March 16, 1966 


CASE NO. 34,786 


Original jurisdiction — Petition for Amendment of Integration Rule 


Fletcher G. Rush, Chesterfield H. Smith and Marshall R. Cassedy, Robert M. 
Ervin, President, for The Florida Bar, Petitioner 


PER CURIAM. 


The Florida Bar petitioned this 
court to amend Section 1 of Article 
VIII of the Integration Rule of The 
Florida Bar by striking the symbols 
and figures, to-wit, “$25.00” where it 
appears one time only therein and 
substituting in lieu thereof the sym- 
bols and figures, to-wit, “$50.00”. 

The effect of this amendment 
would be to authorize The Florida 
Bar to increase the annual dues of its 
members from $25.00 to $50.00. The 
petitioner contends that additional 
duties and responsibilities have been 
placed on it, namely, that The Florida 
Bar assembled at the last annual con- 
vention held in June, 1965, authorized 
and directed the establishment of a 
Clients’ Security Fund in Florida. In 
its petition The Florida Bar, among 
other things, says: 


The Board of Governors of The Florida 
Bar has concluded from its study that in 
order to maintain its pre-eminence and 
continue to do a high quality job, in addi- 
tion to its unauthorized practice of law 
program and the clients’ security fund, 
it must improve and expand its programs 
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and services in other areas, such as public 
relations and improving the image of 
lawyers; judicial reform including more 
equitable judicial compensation; constitu- 
tional revision; improving the economic 
conditions of lawyers; improving the dis- 
ciplinary system, strengthening legal edu- 
cation; and broadening the continuing 
legal education program. The Board of 
Governors has further concluded that 
substantial additional funds will be needed 
to do this. 


Due notice having been given, oral 
argument was subsequently presented. 
All parties interested thus having had 
an opportunity to be heard, and the 
court being advised in the premises, 
it is our opinion, and we so hold, that 
the petitioner has made a prima facie 
showing for authority to increase the 
annual dues from $25.00 to $37.50, 
but that the final authority for so do- 
ing should come from the members 
of The Florida Bar in convention 
assembled. 

It is therefore ordered that Section 
1 of Article VIII of the Integration 
Rule of The Florida Bar be amended 
to read as follows: 
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On or before January Ist of each year 
every active member of The Florida Bar 
shall pay annual dues to The Florida Bar 
in such an amount as shall be set at an 
annual meeting, and shall also file with 
the Executive Director a statement setting 
forth his business and residential ad- 
dresses and any other information that 
may be —. by the Board of Gover- 
nors, provided that at no annual meeting 
shall the dues be fixed at more than 
$37.50 per annum, provided further that 
dues for active members who are on 
active duty with any of the Armed Serv- 
ices of the United States shall not be 
fixed at more than $10.00 per annum. The 
amount of dues payable shall be deter- 
mined by the status of the members on 
January 1 of each year. 


Provided, however, that such amend- 
ment shall not become effective ex- 
cept, unless and until it be approved 
by a majority of the members of The 
Florida Bar present and voting at its 
1966 annual convention, such vote to 
be taken at or near noon on F riday, 
June 17th, at the Diplomat Hotel in 
Hollywood Beach, Florida, and after 
due notice of the conducting of such 
plebiscite has been given in at least 
one issue of The Florida Bar Journal 
and in the published program of the 
Florida Bar Convention, preceding 
such convention. 
It is so ordered. 


Roserts and CaLpweELL, JJ., concur 

O’ConnELL, J., concurs specially 
with opinion 

Ervin, J., concurs specially with 
opinion 

THorNaL, C. J., and Tuomas, J., 
concur with Ervin, J. Mason, Circuit 
Judge, dissents with opinion 


O’ConnELL, J., concurring specially. 

It is my view that the petition of 
The Florida Bar requesting that Sec- 
tion 1, Article VIII of the Integration 
Rule be amended to permit the mem- 
bers of the Bar to raise the annual 
dues to a sum not exceeding $50.00 
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per year should be granted. I concur 
in the order permitting an increase of 
$37.50 because it is the only order to 
which a majority will agree. 

Although every person who would 
practice law in this State is required 
to be a member of The Florida Bar, 
this Court has no authority to require 
that dues in any amount be paid. 
While as a practical matter the duties 
imposed upon the Bar by this Court, 
and others accepted and performed 
voluntarily by the lawyers of Florida 
through the Board of Governors, re- 
quire the collection and expenditure 
of dues this Court does not determine 
the amount of the dues, only the 
maximum that may be charged. The 
Integration Rule requires that the 
dues to be paid be set by vote of the 
membership of the Bar at its annual 
meeting. 

Notice of hearing on the instant 
petition was published in the Novem- 
ber 1965 issue of The Florida Bar 
Journal. In that issue the President’s 
Page was devoted to a discussion of 
the need for increase in dues which 
would be permitted if the petition be 
granted. 

Following this notice, this Court 
received almost a hundred letters and 
resolutions from individual lawyers. 
firms and voluntary associations of 
lawyers. The Board of Governors of 
the Junior Bar Section, The Florida 
Bar, filed a resolution urging approval 
of the petition. 

All but five of the letters urged 
granting of the petition. Two volun- 
tary associations opposed it by resolu- 
tion. 

At argument on the petition before 
this Court only counsel for the Flor- 
ida Government Bar Association ap- 
peared to argue against granting the 
petition. This group argued that no 
increase in dues should be permitted 
except upon a referendum of all mem- 
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bers of the Bar to be taken by mail. 
This suggestion, like true democracy, 
is appealing, but it is not a practical 
course. 

The Florida Bar operates between 
its annual meetings through a Board 
of Governors elected directly by the 
lawyers of Florida under an appor- 
tionment formula that might well sat- 
isfy the federal courts. At the annual 
meetings every lawyer who will do so 
has the opportunity of participating 
directly in the business of the Bar, in- 
cluding the determination of dues to 
be imposed by the members on them- 
selves. Moreover, under procedures 
approved by this Court publication of 
and hearings on the budget of the 
Bar, and therefore on the expendi- 
tures of dues collected, are required 
to be held with full opportunity for 
all to be heard. All of this seems to 
guarantee the lawyers of Florida more 
direct participation in the affairs of 
the Bar than our representative de- 
mocracy affords to us as citizens. To 
require a referendum on the matter of 
dues would deny this. If one ought to 
be required in this matter it ought to 
be also required in all other decisions 
of importance. This would destroy the 
effectiveness of The Florida Bar. 

In the instant petition the Bar 
points out that at the annual meeting 
in 1965, the membership present by 
their vote directed the Board of Gov- 
ernors to proceed with the implemen- 
tation of a client’s security fund; that 
the Bar now has the duty of investi- 
gating the unauthorized practice of 
law; that it has been called upon to 
perform increased functions in pro- 
moting improvement in the adminis- 
tration of justice in a number of ef- 
forts which entail considerable ex- 
pense; that the expense involved in 
the disciplinary program has_ in- 
creased to the figure of $57,143.17 in 
1965, which was about 25% of the 
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total revenue from dues in that year; 
and that although almost self-support- 
ing, the widely acclaimed program of 
continuing legal education still re- 
quires some assistance from the gen- 
eral revenues of the Bar. 

Moreover, it is shown that the in- 
crease in dues due to addition of new 
members during the last five years 
averaged only $7,324.00, and a goodly 
portion of this increase is absorbed by 
the services rendered directly to the 
new members. 

The Florida Bar neither specifies 
the projected cost of the new pro- 
grams, the increased cost of existing 
ones, nor the figure which it will 
recommend that the membership 
adopt as dues for the year 1967. This 
is understandable since these are mat- 
ters which the Board of Governors 
should develop in its budget and pre- 
sent to the membership at the time of 
voting on the increase. If the Board 
does not demonstrate a need for any 
increase it is safe to assume none will 
be voted. But if a need is shown, 
there is every reason to believe that 
the lawyers of Florida will act to meet 
it. This Court should not deny them 
the right to do so. 

It is therefore my opinion that the 
petition should be granted and that 
the members of The Florida Bar 
should have the power, acting in con- 
vention and after due notice, to fix 
annual dues in an amount not to ex- 
ceed $50.00. 

Roserts, J., concurs 


Ervin, J., specially concurring: 

I would not object to the proposed 
authorization for an increase of Bar 
dues not to exceed $50.00, provided 
The Florida Bar members were af- 
forded overall opportunity on due 
notice to vote in referendums in ad- 
vance of The Florida Bar Convention 
at Bar meetings duly called and held 
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in each judicial circuit and, in addi- 
tion, provided those members who 
did not vote on the proposal at the 
judicial circuit Bar meetings were af- 
forded opportunity to vote thereon at 
The Florida Bar Convention, pursu- 
ant to due notice of a specified time 
and place for such balloting at The 
Florida Bar Convention. 

I reluctantly concur in the forego- 
ing increase of $37.50 in order that 
the Bar may receive the financial sup- 
port necessary to provide for its cur- 
rent and authorized budget require- 
ments, which support clearly appears 
to be needed, although I think it 
would have been better had _ the 
$37.50 increase also been made sub- 


ject to the referendum suggested 
above. The need for the proposed in- 
crease to $50.00 is not equally clear; 
hence, it appears to me the more 
comprehensive referendum as_ sug- 
gested in the first paragraph above 
would be advisable in order to de- 
termine if this proposal would meet 
with the approval of a majority of the 
Bar membership. 

THorNaL, C. J.. and Tuomas, J., 
concur 

Mason, Circuit Judge—Dissenting. 

I would have no objection to au- 
thorizing the increase to the extent 
necessary, provided such _ increase 
were first submitted in a general 
referendum of the Bar. 


AN EXTRA SERVICE FOR OUR READERS .. . 


A binder for a year’s issues of 
the Journal 


for 
Convenience 
@ Special Care 
e Easy Reference 


Made of brown imitation leather, the binding is imprinted in gold. The volume 
number and year are added by your specification. Back years available. Each 
binder is only $3.00 and includes cost of shipment. 


Order yours today, specifying year(s) to be imprinted. 
THE FLORIDA BAR JOURNAL 
P. O. Box 1226 
Tallahassee, Florida 
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In THE MATTER OF: 
THE FLoripa Bar, 


Petitioner. 


Opinion filed March 30, 1966 


IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D, 1966 


ee 


Case No. 34,786 


Original jurisdiction—Petition for Amendment of Integration Rule 


Fletcher G. Rush, Chesterfield H. Smith and Marshall R. Cassedy, 


Robert M. Ervin, President, for The 


Florida Bar, Petitioner 


CLARIFICATION OF OPINION 


PER CURIAM. 

The concluding paragraph of the 
Court opinion filed March 16, 1966, 
reads as follows: 


Provided, however, that such amendment 
shall not become effective except, unless 
and until it be approved by a majority 
of the members of The Florida Bar pres- 
ent and voting at its 1966 annual con- 
vention, such vote to be taken at or near 
noon on Friday, June 17th, at the Diplo- 
mat Hotel in Hollywood Beach, Florida, 
and after due notice of the conducting 
of such plebiscite has been given in at 
least one issue of The Florida Bar Jour- 
nal and in the published program of The 
Florida Bar Convention, preceding such 
convention. 


Re-examination of the opinion sug- 
gests that the language quoted is sub- 
ject to an interpretation which was 
not intended. It was the intention of 
the Court to amend Section 1, Article 
VIII, of the Integration Rule of The 
Florida Bar in words and figures set 
out in the opinion. It was not in- 
tended that the effectiveness of the 
amended rule be conditioned upon a 
plebiscite of the Bar. It was, how- 
ever, intended that the actual amount 
of the annual dues should be approved 
at the annual convention consistent 
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with the provisions of the rule as 
amended by the Court’s opinion. In 
order to clarify the matter, the para- 
graph first above quoted is hereby 
stricken from the opinion and in lieu 
thereof, the following is substituted, 
to wit: 


It is contemplated by this opinion that 
the amount of the annual dues not to 
exceed $37.50, shall be subject to ap- 
proval by a majority of the members of 
The Florida Bar present and voting on 
Friday at the 1966 annual meeting of the 
Bar at a specific time and place an- 
nounced by notice in at least one issue 
of The Florida Bar Journal published 
preceding the annual meeting and also, 
in the published program of such annual 
meeting. 


It is so ordered. 
THorNnaL, C.J., Tuomas, Roserts, 
O'CONNELL, CALDWELL and EnrvIN, 
JJ., concur 


Mason, Circuit Judge, dissents with 
opinion 


Mason, Circuit Judge—Dissenting. 

I would have no objection to au- 
thorizing the increase to the extent 
necessary, provided such _ increase 
were first submitted in a general ref- 
erendum of the Bar. 
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NOTICE OF RESOLUTIONS TO BE PROPOSED TO 
1966 ANNUAL MEETING OF MEMBERS 


The Resolutions Committee met in Clearwater on March 19, 1966, pur- 
suant to proper notice published in The Florida Bar Journal; considered all 
resolutions which were duly and properly presented to the committee; and 
decided to propose to the 1966 Annual Meeting of members of The Florida 
Bar the resolutions set forth immediately following this notice. 


A. T. Cooper, Jr. 
Chairman, Resolutions Committee 


RESOLUTION ON DUES INCREASE 


WHEREAS, the Board of Governors of The Florida Bar has studied the 
various programs and services of The Florida Bar, including the ever-increas- 
ing costs and projected costs thereof as well as the income available therefor; 
and 

WHEREAS, this study has taken into consideration the increased areas of 
responsibility of The Florida Bar, the expanded functions and services being 
performed and rendered to the legal profession, the courts and the public, and 
also the ever-increasing costs of operation brought on by inflation; and 

WHEREAS, said study showed that the present income of The Florida 
Bar is not adequate to enable The Florida Bar to go forward with its programs 
and services so as to do a quality job, and that substantial additional funds will 
be needed to do this and to maintain the pre-eminence which The Florida Bar 
has achieved as one of the most outstanding state bar associations in America; 
and 

WHEREAS, in view of the need shown by said study, the Board of Gover- 
nors of The Florida Bar filed a petition requesting the Supreme Court of Flor- 
ida to amend the Integration Rule by increasing the maximum limit on annual 
dues which the members of The Florida Bar could set at an annual meeting of 
members; and 

WHEREAS, the Supreme Court of Florida has rendered its decision on 
said petition which increases the maximum limit on annual dues to $37.50 with 
the proviso that such increase shall not become effective unless and until ap- 
proved by a majority of the members of The Florida Bar present and voting at 
its 1966 annual convention; and 

WHEREAS, as required by the Integration Rule, the Budget Committee 
of The Florida Bar composed of Mark Hulsey, Jr., Jacksonville, chairman; 
Clarence E. Brown, Lake City; Julian D. Clarkson, Fort Myers; Frank J. Kelly, 
Miami; and Jack H. Chambers, Jacksonville; after due notice to the member- 
ship of a meeting for such purpose prepared a tentative budget which was 
presented to and approved by the Board of Governors as the proposed budget 
of The Florida Bar for the fiscal year 1966-1967; and 
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WHEREAS, said proposed budget is based on and includes anticipated 
dues income from proposed increased dues of $37.50 from each active member 
of The Florida Bar except any on active duty with the Armed Services of the 
United States; and 

WHEREAS, the Board of Governors of The Fiorida Bar recognizes the 
interest of the members of The Florida Bar in the proposed dues increase, and 
desires that such members have full notice of the proposals and full opportu- 
nity to consider, discuss and act upon them at the forthcoming annual meeting, 
and accordingly has requested the Resolutions Committee of The F lorida Bar 
to propose an appropriate resolution to be presented to said annual meeting; 
and 

WHEREAS, the Resolutions Committee has prepared this resolution and 
proposes it to the 1966 annual meeting of members for consideration and 
adoption; 

NOW, THEREFORE, BE IT RESOLVED, that the members of The 
Florida Bar, in annual meeting assembled, do hereby approve the amendment 
of Section 1 of Article VIII of the Integration Rule of The Florida Bar as 
proposed by the Supreme Court of Florida, and do hereby fix and set the an- 
nual dues of each active member of The Florida Bar except any on active duty 
with the Armed Services of the United States at $37.50 commencing with the 
annual dues which become due and payable on the first day of January, 1967. 


MARSHALL R. CASSEDY Rosert M. ERVIN 
Executive Director President 
The Florida Bar The Florida Bar 


Editor's Note: Action on this resolution by the Resolutions Committee was taken prior to 
publication of the “Clarification of Opinion,” dated March 30, 1966, appearing on page 
223 of this issue. 
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RESOLUTION 


CONCERNING THE FURNISHING OF LEGAL SERVICES TO THE POOR 


Wuereas, The Florida Bar has 
always encouraged programs to pro- 
vide legal services for indigent per- 
sons, and especially those programs 
which have been provided by local 
lawyer referral, legal aid and public 
defender facilities; and 

Wuereas, The Florida Bar desires 
to cooperate with efforts of the Fed- 
eral Office of Economic Opportunity 
under the Economic Opportunity Act 
of 1964 to extend and improve exist- 
ing facilities so that legal services are 
in fact available at reasonable cost 
for all who need them; and 


Wuereas, The Florida Bar believes 
that the Office of Economic Opportu- 
nity should utilize to the maximum 
extent the expertise and facilities of 
the organized bar and the existing 
lawyer referral, legal aid and public 
defender facilities in the spending of 
public funds for expanding such 
services; 

Now, THEREFORE, The Florida Bar 
in convention assembled does hereby 
resolve that: 


1. The Federal Office of Economic 
Opportunity should consult with local 
legal aid and public defender organi- 
zations and consider all local facilities 
before planning any program for ex- 
lending legal services in any commu- 
nity in Florida. 


2. Any extension of such legal 
services should take maximum ad- 
vantage of existing facilities, and 
where local facilities are deemed in- 
adequate local bar associations should 
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be given an opportunity to initiate a 
program that will meet the require- 
ments of the Office of Economic 
Opportunity. 


3. No local Federal program should 
be initiated without controlling repre- 
sentation of an organized bar associ- 
ation unless the local association 
concerned fails to propose or assume 
responsibility for the initiation of an 
adequate program in its community. 


4. The Economic Opportunity Act 
of 1964 should be amended to recog- 
nize the professed responsibilities of 
the legal profession in the matter of 
legal services to the poor, and to pro- 
vide safeguards to insure that services 
financed in whole or in part by fed- 
eral funds will be furnished only by 
attorneys admitted and in good stand- 
ing to practice in Florida and pur- 
suant to the Canons of Ethics of the 
legal profession designed to protect 
the public and maintain the integrity 
of the practice of law. 


5. This Resolution shall be for- 
warded to officials of the Office of 
Economic Opportunity, to the Na- 
tional Advisory Committee to the 
Legal Services Program, to officials 
of the American Bar Association, in- 
cluding the House of Delegates mem- 
bers from Florida, to all local bar 
associations in Florida, and to the 
Florida congressional delegation. 

ADOPTED at the annual meeting 
of The Florida Bar held in Holly- 
wood, Florida, this -— day of June, 
1966. 
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FLORIDA LAW REUNION 
MAY 7, 1966 


Gainesville, Florida 


REGISTRATION: Courtroom, College of Law 


MEETING OF TRUSTEES, UNIVERSITY OF FLORIDA LAW CENTER 
ASSOCIATION: Room 223 


SEMINAR ON LEGAL SERVICES FOR THE INDIGENT: Courtroom 
WELCOME 
Dean Frank E. Maloney 
INTRODUCTION OF SPEAKERS 
Marshall M. Criser, Chairman, Florida Bar Committee on Legal 
Aid for the Poor 


OPENING STATEMENT 
Robert M. Ervin, President, The Florida Bar 


“THE O.E.0. LEGAL SERVICES PROGRAM” 
Earl Johnson, Deputy Director, Legal Services Program 
The Office of Economic Opportunity 


a nn LUNCHEON (Open to ali Alumni): College of Law 
ibrary 


CONTINUATION OF SEMINAR ON LEGAL SERVICES FOR THE INDIGENT 
“THE O.E.0. LEGAL SERVICES PROGRAM AND THE ETHICAL STAND- 
ARDS OF THE BAR” 
Professor John F. Sutton, Jr., Reporter, American Bar Association 
Committee on Evaluation of Ethical Standards 


“A.T.L.A. VIEWS THE 0O.E.0. LEGAL SERVICES PROGRAM” 
Al J. Cone, Vice President, American Trial Lawyers Association 


COFFEE BREAK 


PANEL DISCUSSION: Courtroom 
Marshall 'M. Criser, Moderator 
Edward J. Atkins, President, Dade County Bar 
Al J. Cone, Vice-President, A.T.L.A. 
Robert M. Ervin, President, The Florida Bar 
Earl Johnson, Jr., The Office of Economic Opportunity 
John F. Sutton, Jr., A.B.A. Committee on Evaluation 
of Ethical Standards 


SOCIAL HOUR, Eighth Judicial Circuit Bar Association, Hosts: 
Holiday Inn 


FLORIDA LAW REUNION BANQUET: Holiday Inn 
Banquet Speaker: The Honorable George A. Smathers 
Toastmaster: The Honorable Chesterfield H. Smith 


REUNIONS OF HONORED CLASSES: Holiday Inn 


SPECIAL ACTIVITIES FOR WIVES OF ALUMNI 
Tour of the University of Florida Art Gallery 
Tour of the J. Hillis Miller Health Center 


All members of The Florida Bar are invited to attend this seminar. 


VOL. 40, NO. 4 


¢ APRIL, 1966 227 


: 


OFFICIAL NOTICE 


Pursuant to Article IX of the Integration Rule, the Budget Committee of 
The Florida Bar met on February 25, 1966, to prepare a tentative budget for 
the 1966-67 fiscal year. Notice is hereby given that the following proposed 
budget, which was tentatively approved by the Board of Governors meeting 
in Clearwater March 18-19, will be adopted at a meeting of the Board on 
May 19-20, unless written objections thereto are filed with the Executive Di- 


rector on or before May 10. 


1966 - 1967 Proposed Budget 


RECEIPTS 
Dues (9800 @ $37.50; 200 @ $10.00) $369,500.00 
Journal and Directory Advertising 

and subscriptions 22,320.00 
Continuing Legal Education 162,600.00 
Convention 7,000.00 
Junior Bar Convention Dance 750.00 


Miscellaneous 20,140.00 


Total Funds to be Budgeted 


DISBURSEMENTS 

100 Administrative 

101 Salaries $ 84,525.00 
101la Payroll Tax 5,000.00 
109 Travel 5,200.00 
119 Auditing 650.00 
121 Insurance and Bond 2,100.00 
123 Employee Retirement Fund 6,500.00 


133 Deferred Compensation Reserve 1,350.00 


Total Administrative 


200 Internal Organization and Committees 
202 The Florida Bar Dues to Other 


Organizations $ 375.00 
204 President’s expense allowance 2,400.00 
206 President-elect’s expense allowance 1,200.00 
210 Junior Bar Section 2,400.00 
212 Judicial Selection and Discipline 2,000.00 
214 Education against Communism 250.00 
216 Legal Forms and Work Sheets 6,000.00 
218 Rules of Procedure 5,000.00 
220 Economic Law Practice Survey 2,500.00 
222 Convention 7,000.00 
224 American Citizenship and Law Day 500.00 
226 Admissions and Education Standards 1,500.00 
230 Legislative Committee 1,000.00 


234 General Committee and Section Expense 2,500.00 


Total Internal Organization and Committees 


$582,310.00 


$105,325.00 


$ 34,625.00 
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The Florida Bar Journal and Directory 
Salaries 

Postage — Journal and Directory 
Travel 

Journal Printing 

Promotion 

Photography and Art 

Directory Printing and Preparation 
Journal Binders 


Total The Florida Bar Journal and Directory 


Ethics and Discipline 
Salaries 

Travel 

Cost of Proceedings 
South Florida Office 


Total Ethics and Discipline 


Continuing Legal Education 
Salaries 

Supplies and Expense 
Postage and Express 
Travel-CLE Staff 

Book Development and Printing 
Cost of Presenting Courses 
Promotion 


Total Continuing Legal Education 


Unauthorized Practice 
Salaries 

Travel 

Cost of Proceedings 


Total Unauthorized Practice 


Public Information Services 
Salaries 

Travel 

Promotion and Services 


Total Public Information Services 


Clients’ Security Fund 
Clients’ Security Fund Reserve 


Operational Expenses 

Office Equipment and Maintenance 
Office Supplies and Expense 
Postage and Express 

Telephone and Telegraph 
Stationery and Printing 

Property and Liability Insurance 
Building and Grounds 

Building Maintenance Reserve 
Contingency 

Moving Costs 


Total Operational Expenses 
TOTAL DISBURSEMENTS TO BUDGET ITEMS 


APRIL, 1966 


$ 12,390.00 
2,300.00 
500.00 
28,000.00 
530.00 
700.00 
14,500.00 
500.00 


$ 25,600.00 
3,250.00 
33,000.00 


15,350.00 


$ 49,630.00 
2,500.00 
3,500.00 
5,300.00 

63,000.00 
31,800.00 


4,050.00 


$ 15,020.00 
3,250.00 


15,000.00 


$ 12,400.00 
1,500.00 


6,100.00 


$ 11,385.00 
8,500.00 
11,000.00 
11,000.00 
5,000.00 
1,000.00 
15,305.00 
2,500.00 
2,500.00 
1,500.00 


$ 59,420.00 


$ 77,200.00 


$159,780.00 


$ 33,270.00 


$ 20,000.00 


$ 23,000.00 


$ 69,690.00 
$582,310.00 
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UNBIASED DATA 


ABOUT LOCATING IN 


FLORIDA 


Florida’s power companies certainly have intimate, first 
hand knowledge about Florida — its people — its industry 
— its markets — its opportunities. If you are planning to 
relocate in Florida... establish a new branch operation, 
plant, office or warehouse, contact us first. We'll furnish 
the unbiased data you require quickly — and in com- 
plete confidence. 


WRITE: 
Florida Power & Light Company Gulf Power Company 
Miami, Florida ; Pensacola, Florida 
Robert H. Fite, President C.A. Lilly, Jr., President 
Florida Power Corporation Tampa Electric Company 
St. Petersburg, Florida Tampa, Florida 
William J. Clapp, President William C. MacInnes. President 


Florida's Electric Companies, Taxpaying, Investor-Owned 
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No A BUSINEsS law professor and 
member of The Florida Bar, the 
writer was a reporter, editor, and 
publisher for some 25 years prior to 
1953. The temptation is strong to at- 
tempt to evaluate just exactly what 
publicity causes exactly what preju- 
dice in the minds of judge and jury. 
This analysis is further inspired by 
the very excellent articles in the Sep- 
tember 1965 Florida Bar Journal by 
Attorney General Earl Faircloth and 
by William Reece Smith, Jr. 

Since the jury is a montage of the 
community, its members represent 
varying degrees of intellect, varying 
degrees of ability to perceive and 
analyze, and varying kinds of person- 
al experience.t These variables pre- 
clude establishment of a common 
denominator at which point objectiv- 
ity halts and prejudice takes over. 
The disciplined mind of the judge is 
less easily tainted, though he could be 
vulnerable to threats and intimidation 
by news media.? 

In a very broad sense the courts are 
faced with determining in a particular 
case that the thrust of the news media 
has so influenced judge or jury that it 
is more likely than not that the ver- 
dict would have been otherwise but 
for the publicity. Or, that the pub- 
licity improperly influenced the hon- 

*That these variables are desirable in a 
jury is the position taken in Comment, 
“Community Hostility and the Right to an 
Impartial Jury” (60 Columbia L. R. 359) 
because jurors represent the mores and 
standards of society. See also U. S. v. May- 
bury, 224 F2d 899 (2d Cir. 1960) describ- 
ing the jury verdict as the voice of a 
country, a neighborhood, a community. 

*Statements that the trial court’s ruling 
was an “arbitrary action,” a “travesty on 
justice” reviewed by the Supreme Court in 
Craig v. Henry, 331 U. S. 367, 67 S. Ct. 
1249, 91 L. Ed. 1546 (1947). The Court 
majority held that a judge may not hold in 
contempt one “who ventures to publish any- 


thing that tends to make him unpopular or 
belittle him.” 
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An ex-editor 


looks at the 


Free Press 
Fair Trial 


Controversy 


By Albert E, Harum 
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Albert E. Harum, professor of business law at the University of 
Miami, also practices law in Miami. He received his B.B.A. degree 
from the University of Miami in 1954 and his LL.B. degree from 
that university in 1956. Later, as a Ford Foundation Fellow, he 
received LL.M. and J.S.D. degrees from New York University, He 
was a reporter and editor for 13 years on the Brooklyn Eagle and 
editor and publisher of the Coral Gables Riviera Times for a 
number of years. He is author of several published books and 
articles and frequently contributes to The Florida Bar Journal. 


est and rational exercise of judgment 
by judge or jury. Neither of these 
statements is useful in appraising a 
particular publicity exercise since 
they call for the formulation of a 
value judgment. 

In a more realistic sense, it must be 
recognized that ideal impartiality can- 
not be enforced as a legal right and 
that a standard less than ideal must 
be invoked. There is no juror—nor 
judge—who is devoid of knowledge, 
experience, or predisposition that 
would affect his perception in the 
courtroom or distort inferences he 
would be called on to make during 
conduct of a trial. 

A study of more than 100 cases in 
which defendants pleaded judicial or 
juror prejudice arising from news- 
paper articles, newscasts and telecasts 
permits classification of the communi- 
cations into a dozen categories: 

1. The printing of detailed reports 
of a crime with names of suspects in 
advance of trial. Warning by press 
and radio that prisoners being sought 
were armed and dangerous, details of 
progress of a manhunt, details of a 
prisoner escape fall into this cate- 
gory. 

2. The reporting of comments by 
the accused, the police, prosecutors 


*See Juelich v. U. S., 214 F2d 950 (5th 
Cir. 1954). See also, Bryant v. State, 115 
A2d 502 (1955). 
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and witnesses following the arrest of 
a defendant. Such practices by a 
prosecutor as holding a press confer- 
ence or the issuance in the courtroom 
of press releases are illustrative of this 
type of offensive practice.* 

3. The reporting of purported con- 
fessions—often never introduced at 
trial because inadmissible. In Shep- 
herd et al. v. Florida,® reversing the 
Florida Supreme Court, a local sheriff 
had released a confession, not offered 
at trial, among other “prejudicial in- 
fluences.” In most codes proposed by 
press and bar statements of confession 
by the prisoner are banned. 

4. The making of editorial com- 
ment on evidence, the credibility of 
witnesses, the attitude of the defend- 


‘See Leviton v. U. S., 193 F2d 848 
(cert. den. 343 U. S. 946 with memo, 
1952). The majority held that the press con- 
ference and resulting publicity was not suffi- 
cient to reverse. Judge Frank, dissenting, 
deplored reliance on the “ritualistic admoni- 
tion” to purge the record, observing that the 
“futility of that exorcism is notorious.” See 
also People v. Smith, 69 N.E. 2d 27 (1946). 

“341 50. (1951). 

*See, for example, Otterburg, “Fair Trial 
and Free Press: A Subject Vital to the 
Existence of Democracy,” 39 ABAJ 978 
(1953); Philadelphia Bar Association Guide- 
lines reported in Vol. 98, No. 1 Editor & 
Publisher 9 (Jan., 1965); Guide to News 
Media and Bar Relations approved by 
Louisiana Press and Bar Associations, Vol. 
97, No. 32 Editor & Publisher 42 (Aug., 
1964). 
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ant, the emotional state of the plain- 
tiff or complaining witness, and pro- 
ceedings generally prior to and during 
the course of trial. Serialized articles 
as to “revelations” expected at trial,* 
publicity as to terroristic tactics in 
parallel cases* are examples. 

5. The publishing of statements or 
photographs dealing with inadmissi- 
ble matters. Published photographs 
of the defendant handcuffed,® or of 
a sheriff holding defendant's shoes 
from which a saw blade protruded!° 
illustrate the point. 

6. The conducting of referenda as 
to guilt or innocence of defendant 
prior to or during trial. This practice 
came into full bloom during the 
Hauptmann trial!! and formed the 
basis of protests that the defendant 
was being tried by newspaper. 

7. The publishing of reports and 
comments charging the court with 
bias or witnesses with perjury. De- 
scribing judicial rulings as “arbitrary” 
and trial conduct as a “travesty on 
justice,"12 or publications raising im- 
plications as to the integrity of the 
court’s motives and purpose! fall in 
this category. 

8. The publishing of threats to 
campaign against judges at a coming 
election or with impeachment for 
their conduct of court proceedings.\4 


"Yates v. U. S., 225 F2d 146 (1955). 

‘Bianchi v. U. S., 219 F2d 182 (8th Cir. 
1955). 

*Bryant v. State, 115 A2d 502 (1955). 

Wilcoxon v. State, (Okla. Cr.) 343 
P2d 194 (1959). 

**“Recommendations of Special Commit- 
tee on Ways of Curbing Excessive Publicity 
in Connection with Criminal Trials,’ 22 
ABAJ 79 (1936). See also, George Waller, 
“Kidnap, The Story of the Lindbergh Case,” 
Dial Press (N. Y.) 1961, pp. 249-494 
passim. 

“Op. Cit. supra, Note 3. 

“Toledo Newspaper Co. v. U. S., 247 
U. S. 402 (1918). 

“Op. Cit. supra, Note 3. 
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9. The publishing of appeals to 
various types of community senti- 
ment or to personal, racial or political 
bias or economic design. If, as Justice 
Holmes observed in Moore v. Demp- 
sey,'® the whole proceeding is a mask 
and judge and jury were swept to 
the fatal end by an “irresistible wave 
of public passion,” the defendants 
have been deprived of their constitu- 
tional rights. 

10. The deliberate slanting of re- 
ports by newspapers. This includes 
undue emphasis by volume of space 
given the account, by typographic 
display, by positioning (i... page 
one prominence for a story when 
subordinate treatment is called for) 
and outright distortion by use of 
words and language connoting guilt 
or disapproval. Justice Jackson found, 
in Shepherd et al. v. Florida’® that 
prejudicial influences were generated 
by passion-arousing headlines such as 
“Night Riders Burn Lake Negro 
Homes” and “Flames from Negro 
Homes Light Night Sky in Lake 
County.” 

ll. The publishing of articles or 
editorials advocating legal rulings. 
Advice to the court on how the case 
should be decided!? or suggestion 
that the trial judge should make an 
example of defendants awaiting sen- 
tence!§ are typical. 

12. The publishing of statements 
designed to persuade jury or to in- 


‘5961 U. S. 86 (1923). 

341 U. S. 50 (1951). See also, Juelich 
v. U. S., 214 F2d 950 (5th Cir. 1954) in 
which prisoners were publicized as outlaws, 
desperadoes, killers and murderers. Reversed 
on these grounds, among other prejudicial 
factors. But see Commonwealth v. Capps, 
114 A2d 338 (1955) in which the court 
found factual presentation, hence no bias. 
See also, Commonwealth v. Richardson, 140 
A2d 828 (1958) holding similarly. 

“Op. Cit. supra, Note 3. 

Bridges v. California, 314 U. S. 252 
(1942). 
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fluence severity of sentence. A car- 
toon published at the time the grand 
jury was sitting, picturing four elec- 
tric chairs, and headed “No Compro- 
mise-Supreme Penalty,” was a basis 
for reversal in the Shepherd case.1° 

A major argument is that no one 
of these would of necessity give birth 
to irremedial prejudice or continue 
active in the mind of the reader or 
listener. The mere fact that such arti- 
cles were published, so the argument 
goes, does not raise the presumption 
that a fair trial cannot be had;2° nor 
does the presumption arise from 
blatant exposure of judge or jury to 
the reports.21 The majority thinking 
is that there must be some proof of 
actual and present existence of an un- 
friendly sentiment directly traceable 
to the publication;?2 also that a direct 


*Op. Cit. supra, Note 17. 

2°See Welch v. U. S., 319 U. S. 769 
(1943) ruling it is “completely unrealistic 
to hold that disqualification of the jury oc- 
curs whenever newspapers violate their own 
canons of professional conduct by printing 
inflammatory articles” during course of trial. 
See also: Finnegan v. U. S., 204 F2d 105, 
holding mere showing of great publicity not 
sufficient grounds for reversal; U. S. v. Hof- 
fa, 156 F. Supp. 495 (N. Y. 1957) holding 
mere fact of publicity does not establish 
defendant can’t get fair and impartial jury; 
Holt v. U. S., 218 U. S. 245, in which 
Justice Holmes observed that if “the mere 
opportunity for prejudice or corruption is to 
raise a presumption that they exist, it will 
be hard to maintain jury trial under the con- 
ditions of the present day.” But see Leviton 
v. U. S., 193 F2d 848 (1952), in which 
dissenting Judge Frank deplores the fact 
that his colleagues “admit that ‘trial by 
newspaper is unfortunate” but “they dis- 
miss it as an unavoidable curse of metro- 
politan living (like, I suppose, crowded 
subways).” 

*1See State v. Moe, 351 F2d 120 (1960) 
holding that “there is no presumption that 
he [juror] will consider as evidence state- 
ments he has heard or articles he has read 
during adjournment periods.” 

*°See State v. Chavez, 277 P2d 302 
(1954) requiring proof of prejudicial effect 
of publication. 
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adverse impression, still active, was 
made by the publication.?3 

A substantial number of judges 
have observed that pretrial publicity 
does undoubtedly affect the accused 
in his defense,24 that it is to be de- 
plored26—but this same sector of 
legal thought holds that the real test 
is whether the publicity prevented 
selection of an honest and impartial 
jury, whether or not the trial could 
be conducted in an atmosphere of 
judicial calm.27 

Searching for criteria useful in de- 
termining the prejudice potential of 
publicity, other courts have stressed 
the “strength” of the communica- 
tion.?8 Strength is variably defined as 
respectability accorded the source by 
the reader/listener or such a belief in 
the veracity of the report that it be- 
comes so firmly held, fixed, deter- 
mined and established as to interfere 
with an unbiased analysis. That news 
media possess such strength is ques- 
tioned by those courts who call at- 
tention to the ephemeral nature of 
newspaper publicity and the fact that 
they often print what everybody al- 
ready knows.29 


*°56 Am. Jur. (Venue) §70 requiring 
present existence of prejudice “still active in 
the minds of the people.” 

“Irvin v. Dowd, 271 F2d 552 (7th Cir. 
1959). 

“State v. McDonald, 361 P2d 1001 
(1961). 

*"Ibid. 

“Ibid. 

*“For discussion of this concept, op. cit. 
supra Note 2. 

*“U. S. v. Connelly, 129 F. Supp. 786 
(1955), in which the court called the de- 
fendants’ apprehension regarding publicity 
“pure conjecture and speculation,” observing 
that “today’s headlines are overshadowed by 
something equally startling tomorrow.” In 
State v. Smarr, 28 S.E. 549 (1897) the 
court stated: “. . . the impression once en- 
tertained of the dangerous effect upon a 
juror’s mind of having read newspaper ver- 
sions of an offense and comments thereon 
has long since worn out. . . .” 
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In reviewing cases in which publi- 
city played a part, rejection of the 
prejudicial aspects of the publication 
as affecting fair trial has been mani- 
fested on two major grounds: 

First, a reliance upon the sound 
discretion of the trial judge, who is 
always in a position to observe first- 
hand the parties, the witnesses and 
the trial climate. Rarely, in this as in 
other areas, are appellate courts dis- 
posed to question the trial judge’s 
conduct of the proceedings and to 
make vicarious judgments overturn- 
ing verdicts found at the trial level.?° 
This is perhaps as it should be—but it 
often tends to remold the trial judge 
in the image of an expert making not 
legal judgments but determinations as 
to the psychological effects of outside 
influences, as to the impetus and lon- 
gevity of these influences, and as 
to whether there were human reac- 
tions thereto. 

Secondly, the courts have relied 
heavily on protective and corrective 
devices provided by the legal struc- 
ture itself: the voir dire examination 
of jurors, peremptory challenges, 
purging the record of objectionable 
matters. If these safeguards are re- 
garded as insufficient there is the 
continuance, the change of venue and 
the change in venire. The court in 
U. S. v. Hoffa®! ruled that voir dire 
was an effective and practical way to 
resolve speculation as to whether a 
fair and impartial jury can be im- 
panelled; in Irvin v. Dowd,?2 the 
Indiana 7th Circuit called attention 
to the 


**Holding no abuse of discretion by the 
trial judge: Commonwealth v. Richardson, 
140 A2d 828 (1950); Commonwealth v. 
Capps, 114 A2d 338 (1955); U. S. v. Leb- 
ron, 222 F2d 531 (1955); State v. Byrd, 93 
S.E. 2d 900 (1956), and State v. Whitener, 
89 S.E. 2d 701 (1955). 

"156 F. Supp. 495 (N. Y. 1957). 

“271 F2d 552 (7th Cir. 1959). 
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painstaking care [with which] the court, 
in asking questions of jurors expressing 
an opinion as to guilt or innocence of 
defendant, founded upon reading news- 
paper statements, communications, com- 
ments or reports or upon rumors or 
hearsay, required each juror to state on 
oath whether he felt able, notwithstand- 
ing such opinion, to render an impartial 
verdict upon the law and evidence . . . 


A motion for continuance in U. S. 
v. Decker? was denied because there 
was no showing that counsel was pre- 
vented from exercising all desired 
challenges nor that the court failed 
properly to conduct voir dire of the 
jury. Because voir dire failed to dis- 
close prejudice and because the 
jurors were carefully instructed to lay 
aside all extraneous matters the court 
affirmed the trial court’s denial of 
of motions for transfer and continu- 
ance in Bianchi v. U.S.24 The court in 
Yates v. U.S.,35 upholding the trial 
court, found the defendant given 
ample protection by voir dire and the 
use of peremptory challenge. 

Moving the trial to a situs in which 
the effect of prejudicial publicity 
could be dissipated is sparingly 
allowed by the courts. Factors gener- 
ally considered are whether the pub- 
licity was recent, widespread and 
damaging, and whether a substantial- 
ly better panel can be sworn at an- 
other time and place.*® This remedy 
is becoming less an effective correc- 
tive device in the face of the wide 
coverage afforded by radio and tele- 
vision. Bringing veniremen from other 
localities to the affected trial locus is 
unpopular with the courts for the 
same reason. 

Where the publicity tends to create 
a temporary public excitement—one 


*°304 F2d 702 (6th Cir. 1962). 

*4919 F2d 182 (8th Cir. 1955). 

*5995 F2d 146 (1955). 

“®These were the standards considered in 
U. S. v. Bonnano et al, 177 F. Supp. 106 
(N.Y. 1959). 
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likely to be diminished by the pas- 
sage of time—continuance is the legal 
remedy, though this, too, is sparingly 
granted. The purpose of the continu- 
ance, in such cases, is to delay trial 
until such time as the prejudicial 
effect of the publicity has so far worn 
off that the proceedings can be free 
of public preconception of guilt.#7 

That publication of questionable 
material during the pendency of a 
case is often due to the attorneys’ 
“talking out of turn” is the position 
taken by at least one publisher.?8 He 
is especially agitated by the ban on 
pre-trial statements to news media 
by prosecutors, defense counsel and 
police about guilt or innocence in 
criminal trials invoked by the New 
Jersey Supreme Court in State v. Van 
Duyne.2® In that case the court 
views Canon 20 as banning. state- 
ments 


as to alleged confessions or inculpatory 
admissions by the accused or to the ef- 
fect that the case is “open and shut” 
against the defendant, and the like, or 
with reference to the defendant's prior 
criminal record, either of convictions or 
arrests ... 


Such statements, the court ob- 
serves, have the capacity to interfere 
with a fair trial and cannot be coun- 
tenanced. Newspapers had _ reported 
extensively prior to trial about the 
arrests of the defendant, subsequently 
convicted of murder. One article said 
the “State is seeking the death sen- 
tence for the construction worker 
accused of brutally beating to death 
his estranged wife, Carol . . .” 


“Rejecting motion for continuance on 
other grounds, the court in Bryant v. State, 
115 A2d 502 (1955), observed that there 
should be a “reasonable time for the excite- 
ment to subside.” 

**John S. Knight, publisher of the Knight 
Newspaper chain, in The Publisher’s Note- 
book, Miami Herald, January 17, 1965, p. 
2-H, and February 7, 1965, p. 2-H. 

*°204 A2d 841 (1964). 
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In another article police quoted 
Van Duyne as saying: “You've got me 
for murder. I don’t desire to tell you 
anything.” A second newspaper arti- 
cle added the following: 


According to police, Van Duyne has 
been arrested at least 10 times and had 
once threatened to “kill a cop.” Au- 
thorities reported after his arrest that 
Van Duyne beat up a man curing the 
summer of 1962 and then threatened 
Detective Toomey with a gun. 


Since the trial court had permitted 
extensive voir dire and had seques- 
tered the jury as it was being chosen, 
it was ruled that these corrective de- 
vices were sufficient to preserve the 
sterility of the trial. Conviction was 
therefore affirmed. The court but- 
tressed its dicta interpreting Canon 
20 by liberal reference to the com- 
ment of Justice Frankfurter in Irvin 
v. Dowd? in which a murder con- 
viction was reversed because of a 
pre-trial flood of information and 
comment by newspapers, radio and 
television. In Dowd, Justice Frank- 
furter called the trial “a miscarriage 
of justice due to anticipatory trial by 
newspapers, and pointed out that 
such excesses are 
. making it extremely difficult, if not 
impossible, to secure a jury capable of 
taking in, free of prepossessions, evi- 
dence submitted in open court. Indeed 
such extraneous influences, in violation 
of the decencies guaranteed by our Con- 
stitution, are sometimes so powerful that 
an accused is forced, as a_ practical 
matter, to forego trial by jury . . .41 
The brief of the appellant in Van 
Duyne urged consideration by the 
court of the possible inability to 
eradicate adverse publicity from 
jurors’ minds “no matter how hard 
they try to do so.”!2 This question is 


U.S. 717 (1961). 
"Id. at p. 730. 
“Op. Cit. supra, Note 40, at p. 850. 
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raised in Beck v. Washington4® in 
which the court was urged to accept 
the realism that it “could not believe 
protestations of jurors that they had 
no bias or opinion” as a matter of 
law. One legal writer,!* answering 
his own question as to the validity of 
the presumption of impartiality and 
the assumption of ability to ignore 
bias and prior opinion, suggests be- 
ginning with a neutral position and 
hearing evidence in both directions 
as to impartiality of jurors. 

That media spokesmen and lawyers 
have different motivation in deter- 
mining the prejudicial effect of pub- 
licity in a pending case is perhaps an 
understatement. That their respective 
remedies are at variance is certainly 
a generalization. Resolutions from 
both camps, joint codes and “guide- 
lines” are grist for the mill of discus- 
sion and discussions are propitiously 
vigorous. Extremists in the Bar are 
inclined to propose bans on the media 
on the basis that press freedom is not 
an absolute while mediamen blame 
damaging publications on release of 
information by members of the legal 
profession. 

Many newsmen, however, look upon 
press freedom as an absolute and cite 
the Constitution as authority. They 
point out that the First Amendment 
provides that the Congress—and by 
extension the states—shall make no 
law abridging the freedom of the 
press—and that “freedom” means free- 
dom and “no law” means no law. 
Lawyers cite the constitutional guar- 
antee of an impartial jury as an op- 
posing absolute and decry publicity 
making it difficult to find jurymen 
who “stand indifferent to the cause.” 
There are those in the communica- 


*8369 U.S. 541 (1962). 

‘Constitutional Law: A Changing View 
Toward Trial by Newspaper,” 16 Okla. 
L. R. 337 (1963). 
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tions media who find the two abso- 
lutes irreconcilable, and there are 
those who find them quite compatible 
on the theory that fair trial could not 
exist without free press. Behind both 
principles are articulate forces whose 
efforts must be directed toward effect- 
ing the restraint necessary to keep 
conflict at a minimum. Singularly suc- 
cessful in correcting abuses has been 
the media-bar agreement in Oregon 
which brings together the dissidents 
for frequent consultation and discus- 
sion of complaints. 

In the crossfire we can glean cri- 
teria of prejudice. While the Phila- 
delphia Bar Association avowedly 
refrains from giving “directions to the 
news media as to what should or 
should not be published,” it neverthe- 
less entertained the proposal that 
attorneys on both sides should refrain 
from: 

Making any statements for publication 
concerning a pending criminal case. 

Granting any interviews with the 
press or other media concerning a pend- 
ing criminal case. 

Engaging in any public discussion 
whatsoever concerning a pending crimi- 
nal case. 

Preparing any statement for release 
by any other person which is intended 
to influence public opinion and prospec- 
tive jurors.45 


Specific reference was made to re- 
lease of any material such as prior 
criminal record and the oral or 
written statements, confessions, or 
admissions of an accused, descriptions 
of loot, weapons and other “physical 
articles.” 

Here in Florida, a special Bar-News 
Media Committee of The Florida Bar 
is working to alleviate problems in- 
volving free press and fair trial and 
to improve communications and un- 
derstanding between the Bar and 


Vol. 97, No. 32, Editor & Publisher 42 
(Aug. 8, 1964). 
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news media. The Bars Board of 
Governors, at its September 1965 
meeting in Tampa, adopted the fol- 
lowing program proposed by the 
committee: 

1. The formulation of a statement 
of principles by the news media alone; 

2. The formation of legal liaison 
committees; 

3. The preparation and publication 
of a booklet or pamphlet by the press 
and bar jointly; 

4. The holding of legal seminars 
for reporters, copy readers and other 
personnel directly involved with the 
writing or broadcasting of news 
stories. 

The committee is actively engaged 
in carrying out this program through 
meetings with news media, and has 
made it clear in its statement of prin- 
ciples that the news media are dedi- 
cated to the principle of reporting 
litigation with restraint, fair treatment 
and fair trial by unprejudiced jurors 
and the Bar will not attempt to force 
the news media to comply with its 
statement of principles, but will leave 
it up to them to restrain themselves. 

The Board of Governors, at the 
same Tampa meeting, went on record 
as being opposed to Senate Bill 290, 
the Morse bill restricting publication 
of information concerning pending 
litigation, the Bar declaring that “ad- 
ministrative agencies and courts of 
the United States can adequately con- 
trol the dissemination of pre-trial and 
trial information . . . and any legisla- 
tive attempt to limit or control the 
dissemination or publication of infor- 
mation concerning any pending litiga- 
tion may be detrimental to freedom of 
speech and of the press and not in the 
public interest . . .” 

Approval by press and bar of a 
“Guide to News Media and Bar Rela- 
tions” is reported in Louisiana.+6 
Provisions require that newsmen 


forego publication of any interviews 
with subpoenaed witnesses, any pub- 
lication of criminal records unless 
part of the court record, any publica- 
tion of editorial comment preceding 
or during trial which would tend to 
influence the jury, and any publica- 
tion of conclusions of innocence or 
guilt made by prosecuting authorities 
or defense counsel. Attorneys are to 
make no statements of innocence or 
guilt, as to what witnesses they pro- 
pose to call or what they expect to 
prove in court, or any public criticism 
of judge or jury. The prohibitions in 
the code clearly establish pregnant 
areas of prejudicial publicity. 

The weight of authority requires 
that there be a communication to a 
person or persons in whose minds the 
establishment of the prejudgment can 
affect the dispassionate sterility of the 
trial. This sector of judicial authority 
is not satisfied to permit the presump- 
tion of prejudice to arise from proof 
merely that the prejudicial material 
was published. 

Additionally, the courts have dem- 
onstrated great faith and_ reliance 
upon the safeguards within the legal 
structure. It is certainly the majority 
thinking that even though the publi- 
city is prejudicial per se, proper and 
careful use of the voir dire, liberal 
invocation of peremptory challenges 
and challenges for cause can and do 
intercept, dissipate, or completely ex- 
orcise the damage potential of the 
media report as a deprivation of fair 
trial. 

The intelligent use of discretion by 
the trial judge is of necessity a major 
factor in preventing the seeds of 
prejudice from being sown. His is the 
power to grant continuance or change 


Vol. 97, No. 42, Editor ¢& Publisher 13 
(Oct. 17, 1964). 
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of venue or venire depending on his cial publicity in pending cases, bar 
appraisal of the particular cireum- and media alike should bring their 
stances. Since within this discretion powerful forces to bear on seating 
lies at least partial resolution of what judicious, learned, and unassailable 
appears to be a basic conflict, and judges. This is the continuing aim of 
since within this discretion lies deter- the bar; editorial support can assure 
mination of what constitutes prejudi- success. 


RESOLUTION 


BE IT RESOLVED that we members of the Association of Florida Com- 
pensation Attorneys in order to promote and facilitate efficient and decorous 
proceedings before Deputy Commissioners and the full Florida Industrial 
Commission and to attribute to these offices and officers the respect which 
they are due, do unanimously agree: 


1. To address the Deputy Commissioner in a proper manner as “Com- 
missioner” or “Mr. Deputy” or by use of his surname preceded with a “Mr.” 


and never in the hearing room address the Deputy Commissioner personally 
by his first name. 


2. To direct argument on objections or other points during hearing to 
the Commissioner rather than to opposing counsel. 


3. To present only legal arguments and not engage in personal argu- 
ments directed across the trial table at opposing counsel. 


4. Never to engage in personalities with the Deputy Commissioner or 
defense counsel nor respond to same. 


5. To make no unnecessary or unfounded objections and when making 
an objection to give a concise reason theretor without lengthy argument. 


6. Never to use the name of a Deputy Commissioner in a derogatory 
fashion in oral argument or in briefs to the full Commission or the Supreme 


Court and never therein criticize the Deputy Commissioner or his findings in 
a personal way. 


7. To introduce ourselves at the opening of each oral argument before 
the full Commission and the Supreme Court. 


8. To always conduct ourselves in a gentlemanly and orderly fashion in 
the handling of claims before these tribunals. 


9. That a copy of this resolution be distributed to the Deputy Commis- 
sioners and the full Florida Industrial Commission as evidence of our deter- 
mination to cooperate in these regards. 


WHEREFORE, this resolution is unanimously adopted on this the 4th day 
of February, 1966, at Miami, Dade County, Florida. 


Duprey Burton, President 
ASSOCIATION OF FLORIDA COMPENSATION ATTORNEYS 
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by Dr. William Hudson Rogers 


WO MURDERERS have come into the Tower of London 

for the purpose of killing George, Duke of Clarence, 
incarcerated there by the machinations of his brother, 
the great Duke of Gloucester. Richard has hired them 
to do the murder. Clarence is asleep, but the murderers 
awaken him. He sees the ominous strangers before him 
and feels the threat of their presence. Some 110 lines 
of dialogue occur before they finally stab the duke and 
toss his body into a handy vat of wine, but before that 
event the duke has time to plead for his life: 


Where is the evidence that doth accuse me? 
What lawful quest hath given their verdict up 
Unto the frowning judge? Or who pronounced 
The bitter sentence of poor Clarence’ death? 
Before I be convict by course of law 

To threaten me with death is most unlawful. 


Richard III, I, iv. 188-193 
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Sha 


This short passage from Shake- 
speare’s great play, Richard III, shows 
us that Shakespeare knew something 
about the law, and many other simi- 
lar allusions throughout his plays in- 
crease this evidence. He could hard- 
ly fail to be familiar with the law, so 
much did the people of his generation 
become involved with suits and courts 
and judges. His own father is reputed 
to have been engaged in half a hun- 
dred legal entanglements. The poet 
seems to have been familiar both with 
courts of high seriousness, such as 
some of the scenes in Measure for 
Measure, and with low legal comedy 
represented by the country Justice 
Shallow and the bombastic Constable 
Elbow. 

Legal terms abound throughout 
Shakespeare’s plays and poems. In 
Sonnet 35 he says, “Thy adverse party 
is thy advocate.” In Sonnet 18 he 
employs the word “lease” to express 
the idea of length of time: “sum- 
mer’s lease hath all too short a date.” 
Jack Cade, leading a rebellion of 
Kentishmen, appearing in Henry VI, 
Part II, electioneering for the support 
of his followers, tells them he will 
“make it a felony to drink small beer.” 
Cade led a group of mobsters and 
cheapskates, one of whom uttered the 
oftquoted line, “The first thing we do, 
let’s kill all the lawyers.” (Henry VI, 
Part II, IV, ii, 84). Claudius, mur- 
derer of the elder king Hamlet, feel- 
ing some pangs of conscience, kneels 
in the chapel and young Hamlet pass- 
ing by hears him confessing his guilt. 
Claudius knows there is no use in ask- 
ing Heaven to forgive him his foul 
murder of his brother: 

That cannot be; since I am still possessed 

Of those effects for which I did the 

murder, 

My crown, mine own ambition and my 

queen. 

May one be pardoned and retain the 

offence? 
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In the corrupted currents of this world 
Offence’s gilded hand may shove by 
justice 
And oft ’tis seen the wicked prize itself 
Buys out the law. 
Hamlet, III, iii, 53-60 
Even the Gideon-motif appears. 
When Henry Bolingbroke returns 
from exile leading an army to reclaim 
his lands seized by King Richard II, 
he meets the Duke of York, who is 
acting as regent while Richard is in 
Ireland conducting a war. Boling- 
broke humbly pleads his case with his 
Uncle York: 
What would you have me do? I am a 
subject 
And I challenge law. Attorneys are 
denied me; 
And therefore personally I lay my claim 
To my inheritance of free descent. 
Richard II, Il, iii, 133-136 
Quibbling on words in legal cases 
appears in Shakespeare just as it does 
today among modern lawyers. Indeed 
the whole case of Shylock against 
Antonio, the Merchant of Venice, 
turned on a mere quibble. In the 
famous so-called Temple Garden 
scene in Henry VI, Part I, a group of 
followers of the Lancastrians meet in 
the Temple Garden, famed law school 
in London, with a group accompany- 
ing the aspiring Richard, Duke of 
York, just before the outbreak of the 
Wars of the Roses. Here the famous 
roses are chosen by the two sides in 
the fratricidal struggle. Somerset, a 
Lancastrian, calls upon the great Earl 
of Warwick (later a Yorkist) to judge 
between these two parties in this 
quarrel. The wise Earl replies: 


Between two hawks, which flies the 
higher pitch; 

Between two dogs, which hath the 
deeper mouth; 

Between two blades, which hath the 
better temper; 

Between two girls, which hath the 
merriest eye; 

I have perhaps some shallow spirit of 


judgment; 
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But in these nice sharp quillets of the law 
Good faith, I am no wiser than a daw. 
Henry VI, Part I, Il, iv, 11-18 
Even in that day it seemed proper 
for a person to disregard any law 
which did not strike his fancy. Suf- 
folk, in that same scene above, says: 
Faith, I have been a truant in the law, 
And never yet could frame my will to it; 
And —— frame the law unto my 
will. 


Lawyers may be enemies in the 
courtroom but be the best of friends 
when the trial is over. Tranio, servant 
of one of the suitors of Bianca in The 
Taming of the Shrew, talking with 
others who are plotting to get the 
shrewish Katherine married in order 
that the younger sister may also be- 
come betrothed, made this significant 
statement about their being competi- 
tors for the young lady’s hand, but 
that need not make them hate one 
another: 

Sir, I shall not be slack; in sign whereof 

Please ye we may contrive this afternoon 

And quaff carouses to our mistress’ 

health; 

And do as adversaries do in law 

Strive mightily, but eat and drink as 

friends. 
Taming of the Shrew, I, ii, 275-279 

There are a number of trial scenes 
in the plays of Shakespeare. There 
is the trial of Katherine and later of 
Wolsey in Henry VIII; there is the 
trial of Hermione accused of infidelity 
in Winter's Tale; there is the trial of 
Bolingbroke and Norfolk in Richard 
II; there is the trial of Joan of Arc in 
Henry V'I, Part I; there is the trial of 
Alcibiades before the Athenian Sen- 
ate in Timon of Athens. Two of the 
plays in their entirety depend on court 
trials for their very plot, Merchant of 
Venice and Measure for Measure. 

Principles of law have full play in 
Measure for Measure. Because of 
longtime lax law enforcement in Vi- 
enna “liberty plucks justice by the 
nose” and the overly kind duke, Vin- 
centio, feels it is now time to restore 
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the prestige of law in his domain. 
But he dreads the unpopularity that 
would devolve upon him if he were to 
institute reforms, and therefore he de- 
cides to let his first deputy bear that 
burden while he himself takes a va- 
cation in another country. The duke 
would have Angelo introduce a few 
moral reforms. The first act of the 
deputy is to revive a long-disused 
statute that imposed the death sen- 
tence upon those guilty of fornication. 
Caught in this trap is young Claudio, 
who upon “a true contract” had gotten 
his beloved, Juliet, with child. It 
seems the couple would have been 
married but for some difficulty about 
dowry. Claudio sends a friend to beg 
Claudio’s sister, Isabella, now entering 
a convent, to plead with Angelo for 
her brother's life. Isabella, appearing 
before Angelo to beg for a pardon for 
Claudio, arouses in Angelo a passion 
apparently inconsistent with his ob- 
vious austerity of life, and he offers to 
free her brother at the price of her 
own chastity. Isabella unhappily de- 
clines. Duke Vincentio meantime has 
disguised himself as a friar and has 
returned to Vienna to watch proceed- 
ings. He overhears Claudio in the 
prison begging his sister to save his 
life at the expense of her honor. The 
friar, knowing that five years ago An- 
gelo had been betrothed to a noble 
lady, Mariana, but had broken off the 
betrothal when her brother had been 
lost at sea with Mariana’s dowry, sug- 
gested to Isabella that she agree to 
Angelo’s current proposal, but that 
they substitute Mariana at the assig- 
nation and in this manner save her 
brother's life and right the wrong 
done to the jilted girl long ago. Mari- 
ana consents and the plan is success- 
ful. But Angelo, fearing that his vil- 
lainy will be disclosed, orders Clau- 
dio’s head immediately to be cut off. 
The friar and the provost substitute 
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the head of a criminal who had con- 
veniently died in prison without in- 
forming Isabella what they had done. 

Then on the formal return of the 
Duke from his supposed sojourn 
abroad, Isabella openly accuses An- 
gelo of double-dealing, of being a 
murderer, a hypocrite, and the viola- 
tor of her chastity. Mariana also open- 
ly lays claim to being the true wife of 
Angelo. The Duke appears to disbe- 
lieve these charges and departs, leav- 
ing Angelo to settle the difficulties in 
his court. The Duke comes back as a 
friar and_ testifies against Angelo. 
Then the friar’s cowl is displaced. 
The Duke is revealed, Angelo is or- 
dered to wed Mariana, after which he 
is to be put to death for his effort to 
kill Claudio. But the two girls plead 
for mercy for Angelo, the Duke is 
gracious, Claudio is produced to wed 
his Juliet, and the Duke himself asks 
for the hand of Isabella. 

Angelo, left in charge of the law 
in Vienna, is very conscientious: 

We must not make a scarecrow of the 

law 
Setting it up to fear the birds of prey, 
And let it keep one shape, till custom 
make it 
Their perch and not their terror. 
Measure for Measure, Il, i, 1-4 


Angelo continues: 
‘Tis one thing to be tempted, Escalus, 
Another thing to fall. I not deny 
The jury, passing on the prisoner's life, 
May in the sworn twelve have a thief or 
two 


Guiltier than him they try. What's open 

made to justice 

That justice seizes. What knows the laws 

That thieves do pass on thieves? "Tis 

very pregnant 

The jewel we find, we stoop and take’t 

Because we see it; but what we do not 

see 

We tread upon, and never think of it. 

Measure for Measure, Il, i, 17-26 
Still later Angelo admits 

The law hath not been dead, though it 

hath slept. 

This spirit of mercy in a court of 
law, which was appearing more and 
more in the courts of Elizabeth’s day, 
appears again even more strongly in 
Portia’s plea to Shylock, her famous 
“quality of mercy” speech. Bassanio 
needed money with which to visit and 
woo the beautiful heiress Portia. He 
went to his friend Antonio, the mer- 
chant of Venice, who, lacking cash, 
went to the Jew money-lender, Shy- 
lock, to borrow. Shylock loaned An- 
tonio three thousand ducats on one of 
the most peculiar bonds ever known: 

Let the forfeit 

Be nominated for an equal pound 

Of your fair flesh, to be cut off and taken 

In what part of your body pleaseth me. 

Merchant of Venice, II, i, 149-152 

Perhaps the most famous trial in 
literature occurs when Antonio is un- 
able to pay his bond and is summoned 
to be tried in the Duke’s court in 
Venice. Shylock refused to accept 
twice the amount of the bond when it 
was offered and insisted on his pound 
of flesh in payment. Shakespeare knew 


Dr. William Hudson Rogers retired in June 1964 from Florida 
State University where he taught English for 42 years. He was 
honored by fellow faculty members in 1957 with their selection 
of him as first Distinguished Professor of the Year. The 19th 
Century literature scholar is the author of several books, including 
“History of the Book Review,” ‘“‘The Best of Browning,” and 
“Shakespeare and English History.’ He received degrees from 
Davidson College, the University of Virginia and the University of 
Charlottesville. From 1947-48 he was acting dean of the College 
of Arts and Sciences at FSU and head of the English Department 


from 1947 to 1956. 


VOL. 40, NO. 4 «© APRIL, 1966 


243 


a 
a 
: 
3 


the tough common law of England 
of his day; he knew the jails were 
full of people who could not repay 
their just debts. Then Shakespeare 
(as he does in several plays) asks us to 
believe that a beautiful young woman 
can disguise herself as a man to the 
extent that she can appear in court 
before her husband and their friends 
as a brilliant young lawyer and no 
one — not even her husband — would 
know her identity. This disguise 
would be more easy to accept in 
Shakespeare’s day, when all women’s 
parts in plays were acted by boys. At 
any rate, Portia arrives as a substitute 
lawyer for the defense, makes a won- 
derful plea for mercy, and when Shy- 
lock will have none of it, she turns 
the tables on him with a nice legal 


quibble. 
Portia: A pound of that same 
merchant's flesh is thine. 
The Court awards it, and the 
law doth give it. 
Shylock: Most rightful judge! 
Portia: And you must cut this flesh 
from off his breast. 
The law allows it and the 
court awards it. 
Shylock: Most learned judge! A 
sentence! Come, prepare! 
Portia: Tarry a little. There is 


something else. 

This bond doth give thee here 
no jot of blood; 

The words expressly are “a 
pound of flesh.” 

Take then thy bond; take thou 
thy pound of flesh; 

But, in the cutting it, if thou 
dost shed 

One drop of Christian blood, 
thy lands and goods 

Are, by the laws of Venice, 
confiscate 

Unto the state of Venice. 

Merchant of Venice, IV, i, 299-312 


This climactic point in a great play 
must have been applauded mightily 
by an Elizabethan audience, as it has 
been applauded by audiences ever 
since. And mercy wins over justice 
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later when the Duke forgives Shylock 
the penalty of his life for daring, an 
alien, to seek the life of a Venetian 
citizen, though as it was, his punish- 
ment was great enough. He was 
forced to forfeit half of all he pos- 
sessed to the state and the other half 
to his intended victim, who generous- 
ly passed it on to the lovely Jessica 
and her Lorenzo. But the Duke par- 
doned him his life and he did not suf- 
fer the extreme penalty. 

In conclusion it is good to recall the 
words of Henry V to the Chief Justice 
when the young king changed his 
wild way of life and settled down to 
be England’s Ideal King. Many times 
in his merry youth young Hal had 
been sent to prison by the Chief Jus- 
tice, and now that Hal was king, the 
Chief Justice could expect reprisals, if 
not worse. He told the king that when 
he dealt harshly with him as a prince 
he was acting for the prince’s father, 
king of England. “The image of his 
power lay in me,” he said. “And in the 
administration of his law your High- 
ness pleased to forget my place, the 
majesty and power of law and justice, 
and struck me in my very seat of 
judgment.” Then the magnanimity of 
the newly made king showed itself; he 
forgave the indignities he suffered 
from the law, and elevated the Chief 
Justice to be the king’s chief adviser 
and counsellor: 


You are right, Justice, and you weigh this 
well; 

Therefore still bear the balance and the 
sword, 

And I do wish your honors may increase, 

Till you do live to see a son of mine 

Offend you and obey you, as I did. 

So shall I live to speak my father’s words 

“Happy am I, that have a man so bold, 

That dares do justice on my proper son: 

And not less happy, having such a son 

That would deliver up his greatness so 

Into the hands of justice.” You did 
commit me; 

For which I do commit into vour hand 
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Th’ unstained sword that you have used 
to bear, 

With this remembrance. that you use the 
same 

With the like bold, just, and impartial 
spirit 

As vou have done ’gainst me. There is 
my hand. 


You shall be as a father to my youth, 

My voice shall sound as you do prompt 
mine ear, 

And I will stoop and humble mine intents 

To vour well-practis’d wise directions. 


Henry IV, Part II, V, iii, 102-121 


Legal Eagle Association Anyone? 
Editor 
The Florida Bar Journal 

Your article on “Flying Attorneys” 
was very interesting. This office has 
its own Beechcraft Bonanza, which 
we find very effective in long-range 
cross-country flights. 

My practice often takes me to New 
York areas. Last week the Bonanza 
was down for overhaul of landing 
gear. As a result I had to take a com- 
mercial plane to York, Pa., where I 
had 10 depositions to take. Because 
York, Pa., is not served commercially 
and due to full-up flights to Balti- 
more, the nearest commercial field, I 
had to fiy to Atlanta, Georgia, transfer 
to Washington, D. C., hire a rental 
car and drive 2 1/2 hours. Then to 
catch a direct flight back, I had to go 
to Newark Airport, where I had to 
wait 2 days for a commercial flight 
back to Miami. The cost of this highly 
inconvenient trip was as follows: 

Eastern Airlines $126.36 

Hertz Rental Car 86.26 
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Room—Motel 2 days 27.33 
Additional Meals 30.09 
$269.95 


plus a total used time of 72 hours. 

By private plane, which could have 
landed 4 miles south of York, Pa., the 
total expended would be: 


Gasoline (10 hours) $28.00 
Taxi est. 7.00 
Total $35.00 


plus a savings of 48 hours at least. 

There are more attorneys using 
private planes than your article 
covers. 

Question—Would it be possible to 
test in your next publication the feel- 
ings or the “Flying Attorneys” to a 
“Legal Eagle” association? 

John E. Bassett 
Bassett & Ferrara 

317 Biscayne Building 
Miami, Florida 


Editor's Note: Would prospective “legal 
eagles” like to contact Mr. Bassett about an 
association? 
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FLORIDA CIVIL PRACTICE AFTER TRIAL 

May will witness the publication of 
the sixth practice manual to be pub- 
lished by The Florida Bar as part of 
its expanded program of Continuing 
Legal Education. Florida Civil Prac- 
tice After Trial will complete the 
Civil Trial Series, inaugurated with 
Florida Civil Practice Before Trial in 
1963 and continued by the publica- 
tion of Florida Civil Trial Practice in 
19633. 

Basically, Florida Civil Practice Af- 
ter Trial is an appellate practice man- 
ual. It will cover all appellate matters, 
such as practical considerations be- 
fore an appeal, jurisdiction of Florida 
appellate courts, internal organization 
of Florida appellate courts, types of 
review, principles used by appellate 
courts in reaching their decisions, 
commencement of proceedings, mo- 
tion practice on appeals, appeals and 
interlocutory appeals, certiorari prac- 
tice, brief preparation, oral argument, 
etc. 

In addition, Florida Civil Practice 
After Trial will cover post-trial ac- 
tions and motions, enforcements of 
judgments and decrees, additional 
proceedings in aid of enforcement of 
judgments and decrees, garnishment 
and judgments in excess of insurance 
coverage, bond validation 
ings, extraordinary writs in the appel- 
late courts, federal jurisdiction of 
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CONTINUING LEGAL EDUCATION 


Wade L. Hopping, Director 


Preston W. De Milly, 
Legal Editor 


state court actions and three chapters 
on review of administrative proceed- 
ings, 
The Steering Committee 

An excellent Steering Committee 
under the chairmanship of J. Lewis 
Hall of Tallahassee has been laboring 
for over two years on this practice 
manual. As each chapter re- 
ceived, Mr. Hall and the members ot 
his steering committee, namely, Wil- 
liam G. Ward, Miami; Thomas C. 
MacDonald, Jr.. Tampa; Francis P. 
Conroy II, Jacksonville; and Raymer 
F. Maguire, Jr.. Orlando, reviewed 
the chapter with an eve toward im- 
proving it and filling any gaps which 
may have been left in its coverage. 
Reviewing chapters for a practice 
manual is a long and tedious task and 
much honor should be bestowed upon 


this Steering Committee for their 
patience and self-sacrifice. 
Loose-Leaf Practice Manual 
A new feature of Florida Civil 


Practice After Trial will be its loose- 
leaf format. It will be bound in a 
hard-back, slide-lock binder and pub- 
lished in looseleaf fashion so that it 
may be supplemented as major re- 
visions in Appellate Rules are made 
by the Supreme Court of Florida. 
Over half of the chapters in this prac- 
tice manual are already at the 
printer's and more are going every 
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FROM THE CONVENTION CAPITAL 
OF THE RESORT WORLD 


WELCOME 
THE 1966 CONVENTION 


THE FLORIDA BAR 


It is with deep pride that we welcome back The Florida Bar for its 
1966 Convention. We at the Diplomat are happy that you have 
chosen us for the 16th Annual Meeting and we will do our utmost 
to make this the most successful and memorable convention you’ve 
ever attended. Not only will you enjoy the conferences in our 
acoustically-perfect meeting rooms — but the very best in facilities 
| for your complete relaxation and pleasure are at your finger tips. 
| We have in excess of 600 acres dedicated to your desires. Before, 
| in between, or after meetings you can loll in the sun, on our 1,200- 
foot sandy beach or at one of our five swimming pools. Play golf? 
| We are the only ocean-front hotel on the Florida Gold Coast which 
boasts 45 manicured holes. There are two 18-hole PGA courses 


and the fully-lit par-three nine-hole course! For racquet fans there 
are six clay courts! There are fishing craft, a sloop and other boats 
for sailors and all the water sports. After dark you can find se- 
clusion in our cocktail lounges — we have five to choose from — 
or dine, dance and enjoy headline entertainment. You name it; it’s 
here . . . all for your fun and pleasure! We confidently promise 
you that this will be a convention you'll never forget. 
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REGISTRATION AND RESERVATION FORM 
1966 ANNUAL CONVENTION OF THE FLORIDA BAR 
THE DIPLOMAT HOTEL 
Hollywood 
June 15 - 19, 1966 


ADVANCE REGISTRATION REQUIRED 


The form below must be filled out and accompanied by payment of the registration 
fee of $10.00 for each member of The Florida Bar. (No registration fee is required for 
wives of members.) (Make checks payable to THE FLORIDA BAR, and mail to address 
below: 


To: Myron H. Burnstein, Treasurer 
Home Federal Towers 
Hollywood, Florida 33020 


Enclosed is my check for $._____-—~—~——,:~ payable to THE FLORIDA BAR for advance 
registration fee of $10.00 for The Florida Bar Convention, June 15-19 at the Diplomat 
Hotel, and for tickets to the functions marked below. 


Please reserve in my name the following accommodations: 
Diplomat East (single or double occupancy) [j $12, — $14, O $16, O $18, O $20 
Diplomat West and Diplomat Inn (single or multiple occupancy) [1] $10 


Number in my party: 


| will arrive ‘(a.m./p.m.) June , 1966; will depart June , 1966. 


| understand all above rates are EUROPEAN PLAN AND DO NOT INCLUDE MEALS. 


REGISTRATION FEE AND TICKETS FOR FUNCTIONS 


Tickets must be purchased in advance for all meal functions. To insure your reser- 
vation at these functions, you are urged to purchase tickets now. Refunds guaranteed 
up to June 1, 1966. 


Number Amt. Enclosed 


Registration fee—$10.00 for each member.............. .$ 
Tax Section Annual Luncheon, Thurs., June 16, $3.50 each 
Real Property Section Luncheon, Fri., June 17, $3.50 each 
Ladies Luncheon, Thurs., June 16, $4.00 each |. ee 
Junior Bar Annual Dance, Fri., June 17, $4.00 each... . 
Junior Bar Section Luncheon, Sat., June 18, $3.50 each _ . 
Annual Dinner, Saturday evening, June 18, $7.50 each .... 


(Ticket prices include state tax and gratuities. Tickets for other meal functions may be 
purchased at Registration Desk on arrival.) 


Name Member 
Guest 
Address_ Exhibitor 
Judge 
City. Board of Governors 
[J Council of Bar Presidents 
Wife’s first name if attending (] Past President 
Fifty-Year Member 


Other guests 


(Registration for Convention by each member of The Florida Bar must be made before 
hotel reservations will be accepted.) 


| 
| | 


day. However, we do not anticipate 
distributing this book to course regi- 
strants until some time after May 20, 
1966. It is our hope that those who 
register for the course will understand 
that the book could have been pub- 
lished at an earlier date, but that this 
would have required that we lower 
our standards of editorial and_print- 
ing excellence. With this in mind we 
have elected to publish the practice 
manual at a later date so that we may 
still maintain quality control over 
both its contents and its printing. 

Since all chapters for this practice 
manual have been submitted, the 
practice manual will be mailed to 
course registrants, or distributed 
the course presentations, depending 
upon when it is delivered by the 
printer. 

The Oral Program 

The oral program for this course 
will include a discussion of the fol- 
lowing topics: Enforcement of Flor- 
ida Judgments and Decrees; Prelimi- 
nary Problems of Appellate Advo- 
cacy; Brief Preparation and Motion 
Practice on Appeal; The Oral Argu- 
ment; Jurisdictional Problems of Ap- 
pellate Practice and Certiorari Prac- 
tice and Procedure. An outstanding 
lineup of speakers have been ar- 
ranged for these programs, including 
a number of appellate judges who 
have graciously consented to speak on 
the subject of Jurisdictional Problems 
of Florida Appellate Practice. Com- 
plete course information was mailed 
to all members of The Florida Bar 
during the latter part of March. Ad- 
ditionally, the dates and locations of 
this program are listed in the Cal- 
endar of Legal Events appearing in 
this issue of the Journal. 

As director of Continuing Legal 
Education of The Florida Bar, I can- 
not fully express the deep sense of 
appreciation and admiration I have 
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for the practice manual authors, the 
Stecring Committee, the lecturers and 
the local bar representatives, who 
have sacrificed so much of their own 
time for the good of their profession 
and for the improvement of our tech- 
niques and skills in this highly techni- 
cal area of practice. 


An Apology 

By the time you read this 
column, most of those who registered 
for FLORIDA REAL PROPERTY 
PRACTICE II & III should have re- 
ceived Volume IIL. Quite frankly, we 
are embarrassed by the fact that. it 
was so long delayed in delivery. The 
original schedule for delivery 
December 15, 1965. Hlowever, 
cause of the delay in securing one 
chapter and problems caused by in- 
dexing other chapters, delivery of 
this book was subsequently post- 
poned to January 15, 1966. Beginning 
on January 15, 1966, we were plague dl 
with a series of inexcusable delays 
revolving around the securing of pa- 
per. silk screening the cover and 
binding the books themselves. We 
would like to take this opportunity to 
formally apologize for any inconven- 
ience this delay may have caused. We 
are finding that it is not only a tre- 
mendous undertaking to prepare a 
multi-authored book, but that one ot 
our biggest headaches is the inevi- 
table printing delays associated with 
putting out a first-rate, high quality 
publication. 


Was 


A Practical Tip 

The lawver who cuts fees encour- 
ages the shopping-tvpe client, whose 
main consideration is to acquire 
maximum services at the minimum 
price. Such clients invite disaster to 
the individual attorney, as well as to 
the entire legal profession. It is un- 
ethical as a violation of Canons 12 
and 27 for a lawver habitually to 
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charge fees less than those prescribed 
in a. duly adopted minimum fee 
schedule and to let prospective clients 
or the public know, by whatever 
means, that he will do so. 


This practical tip was submitted 
by Richard F. Logan of St. Peters- 
burg, who is a member of the 
Economics of Law Practice Commit- 
tee, 


FLORIDA UNIFORM COMMERCIAL CODE COURSE 
CONTINUING LEGAL EDUCATION / THE FLORIDA BAR 


EACH REGISTRANT WILL RECEIVE ALL OF THE FOLLOWING: 


1. UCC HANDBOOK: Special Florida edition of Hart and Willier, Forms and Pro- 


cedures Under the Uniform Commercial Code (1100 Pages, Matthew Bender & Co., 
Retail Price $30. 


2. COURSE MATERIALS: 


(a) Speakers’ outlines and visual guides to the UCC. 
(b) The Florida Study and Comments on The UCC now being prepared by the 
Legislative Reference Bureau in cooperation with The Florida Bar. 


3. A DAY UCC PROGRAM: 


The lecture series on the UCC is scheduled for presentation at eight statewide 
locations during the fall of 1966, just before the effective date of the Code, January 
1, 1967. Out-of-state UCC experts will teach the bulk of this 1014 hour course. (See 
Page 956 of the September 1965 Bar Journal for a complete description of the 
course.) 


REGISTRATION FEE $35. Those registering now will receive free supplementation for 
their course handbook until 1967. Handbooks will be mailed to advance registrants 
as soon as orders are processed. 


REGISTER NOW AND RECEIVE YOUR COURSE HANDBOOK IMMEDIATELY. 


REGISTRATION FORM 
Register me for the UCC course | 


| 


| plan to attend at: 


Place Confirmed Dates 
Nam2 Jacksonville September 9-10 
______Orlando September 16-17 
Address ______West Palm Beach Sept. 30- Oct. 1 
October 7-8 
City State | Miami October 14-15 
______Tampa October 21-22 
Make checks for $35 payable to: ____Ft. Lauderdale October 28-29 
CONTINUING LEGAL EDUCATION 38-19 
Mail to: Wade L. Hopping 
The Florida Bar 
P. O. Box 1226 


Tallahassee, Florida 
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Income Tax—Advances by Attorney 
To Clients For Living Expenses 
Constitute Loans—Not Deductible 
Business Expenses 

In the course of practice, attorneys 
may make advances to clients for 
their living expenses. The Fifth Cir- 
cuit recently ruled on the tax conse- 
quences of such practice. 

The taxpayer was an_ attorney 
whose practice was primarily devoted 
to representing plaintiffs in work- 
men’s compensation and personal in- 
jury litigation on a contingent fee 
basis. Taypayer made advances to 
certain clients pri- 
marily to provide 
for their living ex- 
penses during the 
period in which he 
handled their 
claims. Clients 
were obligated 
to repay such 
amounts only if, 
when, and to the 
extent that the taxpayer was success- 
ful in effecting a recovery of their 
claim. The amount of the recovery, if 
any, in excess of advances was shared 
on a previously agreed upon percent- 
age. 

The taxpayer treated the disburse- 
ments as expenses when thev were 


SCHWARTZ 


Editor’s Note: Tax Law Notes are prepared 
for The Florida Bar Journal by the Com- 
mittee on Education and Information of the 
Tax Section, Byron L. Sparber, chairman, 
Benjamin S. Schwartz, editor. 


VOL. 40, NO. 4 © APRIL, 1966 


at wurst! 
ALE 


earn? 


paid and included such amounts in 
income in the year of repayment. In 
support of his position, the taxpayer 
contended that such disbursement 
constituted ordinary and necessary 
business expenses deductible under 
Section 162 of the Code. He testified 
that when making payments to cli- 
ents, he evaluated their claim and at- 
tempted to keep the amount of dis- 
bursements to a given client under 
the amount of the expected recovery 
on such client’s claim. 

It is well settled that expenditures 
for which there is an unconditional 
right of reimbursement are not de- 
ductible as a business expense, since 
such expenditures are in the nature 
of loans or advancements.! However, 
the taxpayer argued that the recovery 
of disbursements conditional; 
i.e., if, when, and to the extent that 
a client's case was successfully con- 
cluded, he would be repaid. Thus, his 
disbursements to clients did not fall 
within the aforesaid rule. 

The Fifth Circuit affirmed the tax 
court's opinion.? 

The contingency of the taxpayer 
recovering his disbursements is not, 


"Reginald G. Hearn, 36 TC 672, aff'd 
309 F.2d 431 (9th Cir. 1962) in which 
attorney's advances to clients were dis- 
allowed as deductions for business expenses. 
However, in Hearn, the record did not dis- 
close whether clients’ obligations to reim- 
burse were absolute or conditional. 

“Burnett v. Commissioner, ——F.2d —-, 
17 AFTR 2d 358 (5th Cir. 1966), affirming 
42 TC 9 (1964). 
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in and of itself, sufficient reason for 
permitting such amounts to be cur- 
rently deductible. Whether an ex- 
penditure constitutes an expense 
within the meaning of Section 162 
must be determined by examining the 
circumstances and conditions under 
which it is made. In this case, al- 
though reimbursement was condition- 
al in that it was tied to the recovery 
of a client's claim, the taxpayer 
granted financial assistance only to 
those clients whose claims would, in 
all probability, be successfully con- 
cluded. Furthermore, taxpayer ex- 
perienced a high rate of return on the 
advances.® These factors indicate that 
the advances were intended to, and 
did, operate as loans (i.e., advances 
virtually certain of repayment), 
which are not deductible business 
expenses. * 

Income Tax—Covenants Not To Compete 
—Depending On The Court, 
Commissioner’s Determination Is 
Presumptively Correct or Arbitrary 

Consideration received under a 
covenant not to compete is taxable as 
ordinary income, whereas good will 
is a capital asset and the proceeds 
derived from its sale are taxed as 
capital gain. 

The issue of whether payment is 
received for good will or a covenant 
not to compete generally arises upon 
the sale of an interest in a business. 
As a general rule, where the agree- 
ment specifies the amount allocable 
to the covenant not to compete and 
the amount allocable to good will, 
courts will respect the allocations spe- 
cified in the agreement. 

Often, however, the party being 
paid for a covenant not to compete 


*“In.5 years only $4,417 of $290,000 ad- 
vanced became worthless. 

‘Query: If taxpayer's evaluation of 
clients’ claims had been less accurate, would 
the decision have been different? 
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will treat such payments as though 
they were received for the sale of 
good will, thus taking a capital gain. 
Conversely, a party who, under the 
terms of an agreement, purchases 
good will may treat such payment as 
a deductible amount paid for a cove- 
nant not to compete. Both of these 
situations usually cause the commis- 
sioner to assess a deficiency against 
one and sometimes both parties to 
the transaction. Some poorly drafted 
agreements specify only the total 
amount payable for the physical 
assets, good will and a covenant not 
to compete, without segregating the 
amount allocable to each of the 
items. In such instances, courts have 
had to disentangle the component 
elements of such agreements, allocat- 
ing specific values to each item. The 
approach of the courts in making 
such allocations varies. Opinions of 
the Ninth and Fifth Circuits evidence 
two distinct lines of thought. 

In Fulton Container Co., Inc. v. 
U.S.,5 a Ninth Circuit case, a tax- 
payer sold its business. Under the 
sale agreement, it agreed not to com- 
pete with the purchaser for five years. 
The agreement allocated $503,000 of 
the purchase price to “personal prop- 
erty and agreements not to compete.” 
Evidence disclosed that this amount 
represented the book value of the 
personal property plus the sum of 
$250,000. The seller reported its en- 
tire gain on the sale as a capital gain, 
allocating nothing to the covenant not 
to compete or to good will. The com- 
missioner, however, determined that 
$250,000 was necessarily the value of 
the covenant not to compete. 

The district court® found that only 
a “minimal value” could have been 


17 AFTR 2d 155 (9th 
Cir. 1966). 
*___F Supp._-_, 14 AFTR 2d 5056 


(N.D. Cal. 1964). 
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attributable to good will, because the 
taxpayer had been in business for 
only a short time. Since the taxpayer 
failed to carry the burden of demon- 
strating the incorrectness of the com- 
missioners determination, the lower 
court, applying the presumption of 
correctness doctrine to the commis- 
sioner’s determination, found that the 
entire $250,000 represented payment 
for the covenant not to compete. 

In David v. Phinney,? a similar set 
of facts was reviewed by the Fifth 
Circuit. In that case, stock owned 
50% by David, an individual, and 50% 
by a corporation, was sold to one 
purchaser under two separate agree- 
ments. Under his contract, David 
received $125,000 more than the cor- 
porate seller. David's agreement pro- 
vided that since one of the consider- 
ations entering into the purchase 
price being paid for his stock was the 
good will attached to the operations 
of the corporation, and since such 
good will was due largely to his 
efforts, David could not compete with 
the purchaser for two years. The 
commissioner, as in the Fulton Con- 
tainer case, concluded that the $125,- 
000 difference in the sale price was 
attributable to the covenant not to 
compete. Since David could not rebut 
this presumption, the district court 
held for the commissioner and _ the 
Fifth Circuit affirmed. 

The Ninth Circuit, in reversing the 
district court, and remanding for fur- 
ther consideration, concurred with 
the views expressed by Judge Brown, 
who, in his dissenting opinion in the 
David case, wrote:§ 


7350 F.2d 371 (5th Cir. 1965). 
‘Ibid at page 377. 


This case shows that what is euphemisti- 
cally called a “presumption” becomes an 
absolute to sustain the Commissioner's 
implied finding in the deficiency determi- 
nation. In practical effect it puts the im- 
primatur of law on the unassailable 
character of a figure plucked out of the 
air by the Commissioner. I do not think 
that the presumption is intended to in- 
fuse that infallibility into the undisclosed 
conclusions of this ephemeral agent. 

The taxpayer loses because he did not 
prove how much was attributable to the 
covenant not to compete. How could he 
when the parties did not? I assume it had 
some value. I would think it proper to 
find out what a fair value would be. 
Hence, my dissent is not an either or 
situation of total victory for government 
or taxpayer. There is still a place for a 
determination of that value. And the 
omnipresent, brooding presumption does 
not supply a substitute. Nor can it be 
sugar-coated by the references to the 
equitable nature of a tax refund suit. 
Here in the name of equity the law puts 
its blessing on a fiat. 


The appellate court held that the 
determination of the value of a cove- 
nant not to compete is the intent of 
the parties at the time of the execu- 
tion of the agreement.® The taxpayer 
may have failed to prove the exact 
value of the covenant not to compete, 
but it did prove and the district court 
found that it was not worth $250,000, 
since it stated that good will was of 
some value and the $250,000 amount 
represented the only source of con- 
sideration for both good will and the 
covenant not to compete. Thus, the 
commissioner's determination was ar- 
bitrary and insupportable. 


*Annabelle Candy Co. v. Commissioner, 
314 F. 2d 1 (9th Cir. 1962). 


Stringing Pearls 
To consider Mr. Justice Holmes’ opinions is to string pearls. 
—Felix Frankfurter, Mr. Justice Holmes and the 
Constitution (1927), page 26. 
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TRUST LAW 


Probate—Holographic Will 

The Supreme Court held §731.07 
Fla. Stat. constitutional and affirmed 
the lower court’s denial of the probate 
of a holographic will on the basis that 
it was not attested by two witnesses. 
In re: Olson’s Estate: 181 So.2d 642 
(Fla. 1966). 


Boundaries—Thread of Stream 

A defendant landowner in a con- 
demnation suit sought dismissal on 
the basis that the Circuit Court for 
Highlands County was without juris- 
diction, alleging that his land was in 
Okeechobee County. The legislature 
in 1917 fixed the boundary between 
the two counties as being the thread 
of the Kissimmee River. The thread 
of the river was the middle of the 
river as it existed in 1917, and not as 
shown on an 1859 United States 
Government Survey. 
Carlton v. Central & Southern Fla. 
Flood Control District, 181 So.2d 656 
(Fla. App. 1966). 


Mortgages—Assignment 

A purchaser of property obtained a 
satisfaction of mortgage from the as- 
signee. The purchaser relied on an 
abstract of title which listed the as- 
signment without showing that the 
assignment was for security. The re- 
corded assignment gave notice the 


Real Property News and Notes is edited 
by the Committee on Publications of the 
Real Property, Probate and Trust Law 
Section. 
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assignment was for security and the 
purchaser should have made inquiry 
which would have disclosed that 
while the debt for which the mort- 
gage had been assigned had been dis- 
charged, the original mortgage debt 
was still unpaid. 

Housing Authority of the City of Mi- 
ami cv. Macho, 181 So.2d 680 (Fla. 
App. 1966). 


Wills—Ademption 
A decedent executed a codicil to 
her will in June 1958, re-affirming a 
devise of her home to plaintiff. In 
November 1958, the deceased was 
adjudicated an incompetent and her 


guardian obtained an order from the | 


county judge authorizing the sale of 
the home. Although the proceeds of 
the sale were not needed for the sup- 
port of the testatrix, there was no 
ademption so far as the proceeds were 
traceable. 

Forbes v. Burket, 181 So.2d 682 (Fla. 
App. 1966). 


Process—Service by Publication 

The omission of an allegation that 
“diligent search and inquiry” was con- 
ducted to discover the residence of 
the defendant was severable and not 
essential where the sworn statement 
did state a specific residence of the 
defendant, so that service of process 
by publication was sufficient under 
§48.04 Fla. Stat. 
Walton v. Walton, 181 So.2d 715 (Fla. 
App. 1966). 
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Mortgage Foreclosure—Defense 

A defendant against whom a decree 
pro confesso had been entered sought 
to have the decree set aside approxi- 
mately five months after the certificate 
of title had been issued in a mortgage 
foreclosure. The chancellor lost juris- 
diction following the rendition of the 
final decree, since no petition for re- 
hearing nor appeai had been filed 
within the time prescribed by the 
Rules of Civil Procedure. 
Mid-State Homes, Inc., v. Ritchie, 181 
So.2d 725 (Fla. App. 1966). 


Mortgages—Construction 

A note in the principal sum of 
$8,400.00 provided for interest at the 
rate of 10 percent (10%) per annum 
payable in five annual payments each 
in the amount of $1,680 “which in- 
cludes interest.” The note recited that 
it was secured by a first mortgage of 
even date. The mortgage provided 
that the makers of the note were not 
personally liable on the note but that 
the property encumbered by the 
mortgage would be the sole security 
for the payment of the debt. The note 
and mortgage constituted one con- 
tract between the parties and the 
limitation provision in the mortgage 
was valid. The note was construed to 
require seven annual installments of 
$1,680.00, including interest, and one 
final installment of $473.86. 
Policastro v. Rudt, 180 So.2d 472 
(Fla. App. 1965). 


Probate—Claims 

In a suit brought by the executors 
of an estate to foreclose a purchase 
money lien against stock, the defend- 
ant filed a counterclaim. The counter- 
claim was property dismissed since 
the defendant had failed to file a 
claim within the time prescribed by 
Ch. 733, Fla. Stat. 
Price v. Davis, 180 So.2d 474 (Fla. 
App. 1965). 
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Mortgages—Reforeclosure 

In a proceeding to foreclose a 
senior mortgage, a junior mortgagee 
was omitted. Title had been conveyed 
to the Federal Housing Commissioner 
who then reconveyed the property to 
plaintiff. The right of reforeclosure 
against an omitted junior mortgagee 
exists, notwithstanding the “doctrine 
of compulsory counterclaim,” even 
though no counterclaim had been 
filed in the suit to foreclose the junior 
mortgage. 
Polster v. General Guaranty Mortgage 
Company, 180 So.2d 484 (Fla. App. 
1965). 


Probate—Personal Representative 

An adminstrator with will annexed 
permitted a default judgment to be 
entered against the estate. He was 
properly removed and discharged as 
personal representative although the 
estate did not have assets, since the 
estate might subsequently acquire 
property which could be taken to sat- 
isfy the judgment. 
In re Freedman’s Estate, 180 So.2d 
370 (Fla. App. 1965). 


Levy and Execution—wWife’s 
Separate Property 


The separate property of a divorced 
wife was subject to levy by the guar- 
antor of a note made by the husband 
and wife during their marriage. One 
item for which the borrowed money 
had been used was to redeem some 
of the wife’s separate property from 
a mortgage. 

Gallion v. Belk, 180 So.2d. 349 (Fla. 
App. 1965). 


Mortgages—“‘Balloon Mortgage Statute”’ 

A mortgage secured a note which 
provided for four annual payments to 
be made, the first two of which con- 
sisted only of interest. It was a viola- 
tion of §697.05 (2) Fla. Stat., since 
the legend required thereunder did 
not appear on the mortgage. There 
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were periodic payments within the 
meaning of the statute notwithstand- 
ing the fact that some of the payments 
provided for interest only. 
Bellman v. Yarmark Enterprises, Inc., 
180 So.2d 663 (Fla. App. 1965). 
Easements—Common Law 
Way of Necessity 
A complaint stated a cause of ac- 
tion which sought a common law way 


of necessity over defendant's land as 
a means of ingress and egress to plain- 
tiffs property. Although plaintiff ap- 
parently did have access to his land 
by water, such did not prevent the 
recognition of an implied grant of 
necessity for overland transportation. 
Redman v. Kidwell, 180 So.2d 682 
(Fla. App. 1965). 


NEW TITLE STANDARDS ADOPTED 


The Uniform Title Standards Com- 
mittee of the Real Property, Probate 
and Trust Law Section announces the 
adoption by the Executive Council of 
Title Standard 6.6, which deals with 
a conveyance from the survivor of 
an estate by the entirety, and Title 
Standards 17.1 through 17.7, inclu- 
sive, and Title Standard 17.9, all of 
which deal with the scope of exami- 
nation prior to root of title. Title 
Standard 17.8 is included herein al- 
though it has not yet been adopted 
by the Council and has been referred 
back to the committee for further 
study. 

A title standard has been described 
as a voluntary agreement between 
members of the Bar on the manner 
of treating a particular title problem. 
The Uniform Title Standards are in- 


tended to cover specific areas in 
which all lawyers agree to the rules 
to be used in examining titles and 
should help make land transfers ex- 
peditious and secure. Uniform Title 
Standards are a continuing project of 
this Section of The Florida Bar. Law- 
yers interested in the work of this 
committee are invited to send their 
suggestions to Thomas T. Cobb, 
Chairman, Uniform Title Standards 
Committee, Daytona Beach, Florida. 


**All prior Uniform Title Standards may 
be found in the March 1959, October 
1959, March 1960, October 1963, March 
1964 and April 1964 issues of the 
Journal. The Standards may also be 
found in Boyer, Florida Real Estate 
Transactions, Sec. 689, F.S.A., Appendix, 
and Adkins, Florida Real Estate Law 
and Procedure. 


RONALD M. DICK 
6655 12th Terrace North 
St. Petersburg, Florida 


HANDWRITING EXPERT 


Trained by and assumed practice of Harry M. Ashton, St. Petersburg, Florida. 
Member of Royal Canadian Mounted Police over nine years. In charge of Docu- 
ment Unit, Florida Sheriffs Bureau Crime Laboratory for six years and now re- 
tained as consultant. Extensive experience as expert witness in courts throughout 
Florida. Completely equipped laboratory for investigation of all problems involving 
handwriting, typewriting, alterations, inks, papers and miscellaneous document 
problems. Portable equipment for use in making examinations anywhere. Fellow, 
American Academy of Forensic Sciences. Associate, American Society of Ques- 
tioned Document Examiners. See Martindale-Hubbell. 


Telephone: 345-7005 
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CHAPTER XVII 
MARKETABLE RECORD TITLE ACT 


STANDARD 17.1 
EFFECT OF MARKETABLE RECORD TITLE ACT 


STANDARD: THE ACT (CHAPTER 712, FLORIDA STATUTES) SHOULD BE 


RELIED UPON TO ELIMINATE THOSE IMPERFECTIONS OF TITLE WHICH 
FALL WITHIN ITS SCOPE. 


Problem: 


Answer: 


Problem: 


Answer: 


Comment: 


Problem: 


Answer: 


Authorities: 


John Doe, the owner of Blackacre, gave a mortgage to Richard 
Roe encumbering Blackacre. The mortgage was dated July 1, 
1930, and was recorded on that day. The mortgage was 
amortized in monthly payments of $110.05 each, with the last 
payment due and payable on June 1, 1970. Was it necessary 
for Richard Roe to file a notice in accordance with Section 
712.05, Florida Statutes, before July 1, 1965, in order to pre- 
serve the lien of his mortgage, assuming that there was a title 
transaction on September 1, 1930? 


Yes. 


John Doe gives a 99-year lease to Richard Roe on July 1, 1930. 
The lease was recorded on the same date. Richard Roe goes 
into possession of the land. Need John Doe file a notice of his 
ownership prior to July 1, 1965, in order to preserve the fee 
simple title to his property? 

No. 


The estate of Richard Roe was created by the 99-year lease on 
July 1, 1930, but his interest is that of a leasehold interest. 
The estate of John Doe, which is the fee simple interest, would 
go back to his root of title. 


John Doe owns Blackacre, having acquired title by warranty 
deed on July 1, 1930. John Doe has paid the taxes since that 
date. Does John Doe need to file a notice in order to protect 
his interest in the land before July 1, 1965? 


No. 


For a discussion of the constitutional question involved, see 
Florida Real Property Practice I, Sec. 6.6. See also: Wichelman 
v. Messner, 83 N. W. 2d 800 (Minn. 1957), 71 A. L. R. 2d 816. 
13 Miami Law Review 47 (1958). 


Approved: January, 1966 
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STANDARD 17.2 
REQUISITES OF MARKETABLE RECORD TITLE 


STANDARD: A MARKETABLE RECORD TITLE EXISTS, SUBJECT TO THE 
MATTERS EXEMPTED BY THE ACT, WHERE THERE IS AN UNBROKEN 
CHAIN OF TITLE OF RECORD FOR AT LEAST 30 YEARS EXTENDING BACK 
TO AND INCLUDING THE ROOT OF TITLE, AND THERE IS NOTHING OF 
RECORD PURPORTING TO DIVEST THE RECORD HOLDER OF HIS ESTATE. 


Comment: Section 712.03 provides for the preservation of certain rights, 
as follows: 


“(1) estates or interests, easements and use _ restrictions 
disclosed by the root of title and defects inherent in the title 
beginning with the root of title (however, reference to such 
interests in the muniments of title must be specific rather 
than general); 


“(2) estates or interests preserved by the filing of a proper 
notice; 


“(3) rights of any person in possession of the lands; 


“(4) estates or interests arising out of a title transaction 
recorded subsequent to the effective date of the root of title: 


“(5) recorded or unrecorded easements, including those of 
a public utility or governmental agency, as long as they are 
used, even in part; and 


“(6) rights of any person in whose name the land is 
assessed on the county tax rolls (whose rights are preserved 
for three years after the land is last assessed in their name ).” 


Section 712.04 further provides: 
“... This act shall not be deemed to affect any right, title 
or interest of the United States or Florida, or any of its 
officers, boards, commissions or other agencies, reserved in 
the patent or deed by which the U. S. or Florida, or any of 
its agencies, parted with title.” 


Approved: January, 1966 


STANDARD 17.3 
UNBROKEN CHAIN OF TITLE OF RECORD 


STANDARD: AN UNBROKEN CHAIN OF TITLE OF RECORD MAY CONSIST 
OF (1) A SINGLE TITLE TRANSACTION WHICH PURPORTS TO CREATE AN 
INTEREST AND WHICH HAS BEEN A MATTER OF PUBLIC RECORD FOR AT 
LEAST 30 YEARS, OR (2) A CONNECTED SERIES OF TITLE TRANSACTIONS 
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OF PUBLIC RECORD IN WHICH THE ORIGINATING TITLE TRANSACTION 
HAS BEEN A MATTER OF PUBLIC RECORD FOR AT LEAST 30 YEARS. 


Problem: “A” is the grantee in the deed of Blackacre recorded in 1930. 
Nothing affecting Blackacre has been recorded since then. In 
1966 does “A” have an “unbroken chain of title of record?” 


Answer: Yes. By virtue of 712.02, Florida Statutes. 


Comment: The Act is continuing or prospective in operation, in that the 
30-year period is computed from the time of each examination. 
In 1966, an examiner must go back to 1936 for his root of title. 
Upon re-examination in 1975, he need go back only to 1945. 
Approved: January, 1966 


STANDARD 17.4 
DOWER 


STANDARD: THE ACT CAN BE RELIED ON TO ELIMINATE DOWER IN 
REAL PROPERTY OWNED BY A HUSBAND WHICH HE CONVEYED WITHOUT 
JOINDER OF HIS WIFE PRIOR TO THE ROOT OF TITLE, UNLESS THE WIFE 
FILES A NOTICE WITHIN THE 30-YEAR PERIOD AFTER THE EFFECTIVE 
DATE OF THE ROOT OF TITLE. 


Problem: John Doe, married, owned Blackacre in his own name. On 
June 3, 1923, he conveyed the land to Richard Roe. John Doe’s 
wife, Mary, did not join in the deed or waive her dower rights. 
By deed recorded on July 1, 1939, Richard Roe conveyed to 
F. Simple (root of title). On August 1, 1965, F. Simple agreed 
to sell. The buyer's attorney objected to title on the ground 
that Mary Doe may have a claim of dower, although no notice 
was filed by her. Was buyer's attorney's claim valid? 


Answer: No. 


Problem: Same factual situation as above, but buyer's attorney points out 
that John Doe died on July 4, 1965, and Mary Doe’s time for 
filing claim of dower in his estate has not expired. Does this 
fact render his objection valid? 


Answer: No. 


Comment: Sec. 712.04 F.S. states that the marketable record title shall be 
free of all estates, interests, claims or charges whatsoever, the 
existence of which depends upon any act, title transaction, 
event or omission that occurred prior to the effective date of 
the root of title. The event giving rise to a dower right is either 
a woman's marriage to a landowner, or the purchase of land 
by the husband during existence of the marriage relationship. 
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Problem: Fred Roe, married, owned Whiteacre in his own name. By 
. deed recorded June 10, 1934, (root of title) he conveyed to 
Jane Doe. Fred Roe’s wife, Barbara, did not join in the deed 
or waive her dower rights. On January 7, 1966, Jane Doe 
agreed to sell. Buyer's attorney objected to title on the ground 
that Barbara Roe’s dower right was outstanding, although she 
had filed no notice. Was this objection valid? 


Answer: Yes. 


Comment: Section 712.03 (1) F. S. provides that interests disclosed by 
and defects inherent in the muniments of title beginning with 
the root of title are not extinguished. 


Approved: January, 1966 


STANDARD 17.5 
HOMESTEAD 


STANDARD: THE ACT CAN BE RELIED UPON TO DEFEAT A CLAIM OF 
HOMESTEAD AGAINST A CONVEYANCE RECORDED PRIOR TO THE ROOT 
OF TITLE, UNLESS CLAIMANT FILES A NOTICE WITHIN THE 30-YEAR 
PERIOD AFTER THE EFFECTIVE DATE OF THE ROOT OF TITLE. 


Problem: John Doe, married with two children, for valuable considera- 
tion, sells Blackacre, his homestead, on June 1, 1923, without 
the joinder of his wife in the deed. There were subsequent 
conveyances in 1925 and 1927, and in 1966, Shrowdy Parks, 
an attorney, objects to title. No notice filed. Is Shrowdy’s 
objection valid? 


Answer: No. 


Problem: Richard Roe, married with two children, for valuable consider- 
ation, sells Blackacre, his homestead, to John Doe on June 1, 
1923, without joinder of his wife in the deed. There are no 
subsequent conveyances or notices. John Doe agrees to sell in 
1966, but purchaser's attorney objects to title. Is his objection 


valid? 
Answer: Yes. 
Comment: The deed is void and at it is the root of title, the examiner is 


required to so treat it. 


Approved: January, 1966 
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STANDARD 17.6 
CONDITIONS, LIMITATIONS AND RESERVATIONS AS 
AFFECTED BY MARKETABLE RECORD TITLE ACT 


STANDARD: RIGHTS OF ENTRY FOR CONDITION BROKEN, POSSIBIL- 
ITIES OF REVERTER, CONDITIONS, RESTRICTIONS, LIMITATIONS AND 
RESERVATIONS CONTAINED IN INSTRUMENTS RECORDED PRIOR TO 
ROOT OF TITLE WILL BE EXTINGUISHED BY THE ACT UNLESS (1) A 
NOTICE THEREOF IS FILED, OR (2) EXISTENCE THEREOF IS REFERRED 
TO BY BOOK AND PAGE OR NAME OF RECORDED PLAT IN THE ROOT 
OF TITLE OR IN A SUBSEQUENT INSTRUMENT. 


Comment: The standard is subject to the exemptions in the Act. 


Problem: Deed to Blackacre recorded July 1, 1930, contained conditions, 
limitations or reservations such as the following: 


(a) A condition subsequent that the grantor or his heirs could 


re-enter in the event of a breach of certain conditions specified 
in the conveyance. 


(b) A special limitation that the land was conveyed “so long 
as” it was used for a specified purpose. 


(c) A reservation of flowage rights to the grantor. 


The root of title and deeds recorded since then, make no 
mention of these conditions, limitations or reservations. No 
claim of title based thereon has been filed in the office of the 
Clerk of the Circuit Court. Are the right of entry for condition 
broken, the possibility of reverter and the flowage rights now 
barred as clouds upon the title to Blackacre? 


Answer: Yes. 


Comment: Since no claim was filed with the Clerk of the Circuit Court, 
and since an “unbroken chain of title of record” for over thirty 


years exists, which makes no reference to them, they are now 
barred. 


Problem: Assume same facts as above, but a deed recorded in 1950 
contains this language: “Subject to conditions, limitations and 
reservations of record.” Are these rights thereby preserved? 


Answer: No. 


Comment: Section 712.03 (1) F. S. requires specific identification by 
reference to book and page of record or by name of recorded 


plat. 


Approved: January, 1966 
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STANDARD 17.7 
SCOPE OF TITLE EXAMINATION 
SUBSEQUENT TO ROOT OF TITLE 


STANDARD: NOTHING IN THE ACT CHANGES THE REQUIREMENT OF 
EXAMINING THE TITLE BEGINNING WITH THE ROOT OF TITLE AND 
MAKING ALL INQUIRIES SUGGESTED BY THE RECORD IN THE SAME 
MANNER AS WAS REQUIRED BEFORE THE ACT WAS PASSED, EXCEPT 
THAT THE EXAMINER SHOULD DETERMINE WHETHER OR NOT THE 
COUNTY TAX ROLLS FOR THE LAST FOUR YEARS DISCLOSE THAT THE 
LAND WAS ASSESSED IN THE NAME OF A PERSON NOT IN THE CHAIN OF 
TITLE, AND IF SO, ASCERTAIN THE RIGHTS OF ANY SUCH PERSON. 


Problem: John Doe owned Blackacre and sold the land to Richard Roe 
in 1961. In 1965, Richard Roe sold the land to Thomas Grand. 
Shrowdy Parks objected to title because the assessment roll 
carried the name of John Doe as owner of Blackacre. Was the 
objection valid? 


Answer: No. 
Comment: Shrowdy should have checked to see if his client, Richard Roe, 


had himself paid the taxes and, if so, made no objection and 
notified the tax assessor to correct the roll. 


Section 712.03, (6) of the Marketable Record Title Act 
operates to give notice only of exemption mentioned therein 
and is not intended to create any substantive right in the 
person whose name is mentioned on the tax roll. 


Approved: January, 1966 


STANDARD 17.8 
SCOPE OF TITLE EXAMINATION 
PRIOR TO ROOT OF TITLE 
NOTE: The proposed Title Standard was referred 


to the Uniform Title Standards Committee 
for further study. 


STANDARD 17.9 
HOSTILE POSSESSION OF ANOTHER 


STANDARD: A MARKETABLE RECORD TITLE UNDER THE ACT IS 
SUBJECT TO THE RIGHTS OF PERSONS IN POSSESSION. 
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Comment: No person can have a “marketable record title” to any interest 
in land, within the meaning of the Marketable Record Title 
Act, if the land is in the hostile possession of another person. 


Problem: Even Thomas was grantee in a deed recorded in 1920, consti- 
tuting root of title. Nothing further appears of record, but 
investigation in 1965 discloses that Shrowdy Parks is in actual 
open possession of the land. In 1965 does Thomas have a 
“marketable record title” free of claims of Parks? 


Answer: No. 


Comment: The possession of Parks is inconsistent with the record title in 
Thomas, and is therefore prima facie hostile. 


NOTE: Upon satisfactory proof that Parks’ possession is in 
fact held in subordination to the title of Thomas (as, for ex- 
ample, that he was a tenant, a licensee, or an employee of 
Thomas), Thomas would have a “marketable record title” 
under the Act. The exemptions provided by Section 712.03 
serve to prevent destruction by the Act of the enumerated 
rights. They do not create new rights. 


Approved: January, 1966 


TITLE STANDARD 6.6 
DEED FROM SURVIVOR OF AN ESTATE BY THE ENTIRETY 


STANDARD: WHERE A DEED IS FROM ONE PARTY PURPORTING TO BE 
THE SURVIVOR OF A TENANCY BY THE ENTIRETY, EVIDENCE SHOULD 
BE OBTAINED SHOWING THE DEATH OF THE OTHER TENANT AND THE 
CONTINUOUS MARRIAGE OF THE TENANTS FROM THE INCEPTION OF 
THEIR TITLE AS TENANTS BY THE ENTIRETY TO THE TIME OF DEATH. 


Problem: Title to Blackacre is taken in the names of John Doe and Mary 
Doe, husband and wife. Mary Doe is selling Blackacre to 
Richard Roe and has presented him with a deed which recites 
that she is the unremarried widow of John Doe, now deceased. 
Should an examiner approve the deed from Mary Doe without 
further evidence of the death of John Doe, or the existence of 
the marriage of John Doe and Mary Doe at time of his death? 


Answer: No. An examiner should require a death certificate (or other 
satisfactory evidence) to prove the death of John Doe and 
should require an affidavit (or other satisfactory evidence) 
setting up the facts concerning the continuous marriage of 
John Doe and Mary Doe from the inception of their title as 
tenants by the entirety to the time of his death. 
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Comment: The title examiner should be sure to satisfy himself that said 


property is free from any lien for federal or state estate taxes. 


Authorities: 
Florida Real Property I, Sec. 9.65 (1965) 
Florida Statutes, Sec. 689.15 (1965) 
Title Standard 12.1 
Florida Statutes, Sec. 198.22 (1965) 
Ashwood v. Patterson, 49 So. 2d 848 (1951) 
Revenue Ruling, 56-144 
26 U.S.C.A. Section 6324 


Approved: October, 1965 


Books... 


Issues in Criminology is a new pub- 
lication dealing with various fields of 
concern in criminology, to be pub- 
lished twice a year by the School of 
Criminology, University of California 
in Berkeley. 

The new journal is designated to 
make a substantial contribution to the 
body of publications available in the 
field. Existing publications in crimi- 
nology are primarily concerned with 
administrative policies and operation- 
al problems; however, this new publi- 
cation aims to give attention to inter- 
disciplinary contributions based on 
research in theory and method. 

In his introduction in Volume 1, 
Number 1, Dr. Bernard L. Diamond, 
professor of law and criminology at 
Berkeley, prefaces the issue’s scope 
with statement of the problem: whom, 
under what circumstances and in 
what manner, shall society hold re- 
sponsible for their deeds? 

Subscriptions to Issues in Crimi- 
nology are $4.00 per year and may be 
obtained by writing the Editor-in- 
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Chief, 101 Haviland Hall, University 
of California, Berkeley 4, California. 

Research in Florida Law by Har- 
riet L. French of the University of 
Miami is a guide to statutory law of 
Florida, the judicial system and court 
reports, and gives a bibliography of 
digests, encyclopedias, citators, court 
rules, administrative law and miscel- 
laneous materials pertaining to the 
law. 

The 80-page volume would be use- 
ful to the new Florida lawyer who 
wishes to become acquainted with all 
sources of Florida legal material. Be- 
cause Florida is constantly on the 
move, new courts being created, new 
codes, laws, and court rules being 
formulated, the author admits that the 
book needed revision almost before it 
left the press. 

Research in Florida Law may be 
obtained from Oceana Publications, 
Inc., Dobbs Ferry, New York, for 
$4.00. 

Today's Business Law, Uniform 
Commercial Code Edition, was writ- 
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ten by Kennard E. Goodman primari- 
ly for laymen, those who wish to 
equip themselves with a knowledge 
of modern law for their personal busi- 
ness use and those who wish to find a 
place for themselves in the business 
world. Principles of business law and 
the elements of the Uniform Com- 
mercial Code are covered, with par- 
ticular attention given to sales con- 
tracts, negotiable instruments, insur- 
ance, real estate, and banking trans- 
actions. Emphasis is given to employ- 
er-employee relations, business or- 
ganizations, agency contracts and 
bailments. 

Since the book contains a program- 
med preview study at the start of 
each section, it was probably written 
to be used by students of business 
law, such as those in the classes of the 
author at the West Technical High 
School in Cleveland, Ohio. Pitman 


Publishing Corporation, 20 East 46 
St., New York, N. Y., sells the book 
for $5.25. 


In Magna Carta — Fountainhead of 
Freedom author Ray Stringham takes 
the thesis that all Americans need a 
better comprehension of the birth of 
this great document to appreciate the 
Great Society in which we now live. 

The drama of the revolution which 
brought it about, the content of the 
meaning of the instrument and its re- 
lationship to modern ideas are told 
simply in this new book from Aque- 
duct Books, a division of The Law- 
yers Co-operative Publishing Com- 
pany, Rochester, New York. 

The charter’s full contents, in Eng- 
lish, are included as an appendix with 
a cross reference table from each 
clause to the relevant text in the book, 
which sells for $6.50. 
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We offer a CHALLENGING CAREER with the nation’s leading automobile 


@ Group Life Insurance, Accident 
Death and Dismemberment 

Cost-of-Living Bonus 

@ Non-Contributory Retirement 


@ Family Hospitalization, Surgical and Major Medical Insurance 
If you are in good health, possess a law degree, and are preferably between 25 and 
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STATE FARM INSURANCE COMPANIES 
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JACKSONVILLE, FLA. 32216 
PHONE 724-6403 
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Business—Documentary Stamp Tax 
Liability on Charge Accounts 


Plaintiff, a department store, used 
what it called a “Flexible Charge Ac- 
count Agreement.” The pertinent pro- 
visions of the agreement were (1) 
that the customer agreed to pay in 
specified installments the purchase 
price for all items purchased after the 
execution of the agreement; (2) that 
the customer would sign a sales slip 
at the time of pur- 
chase or if the 
purchase was by 
telephone that the 
plaintiff through 
its agents could 
sign the slip for 
the customer; (3) 
title to all mer- 
chandise remained 
ROSS in the plaintiff un- 


til fully paid. 


Editor’s Note: Corporation, Banking and 
Business Law Notes is edited this month 
by Howard P. Ross, St. Petersburg, on be- 
half of the Corporation, Banking and Busi- 
ness Law Committee, Davisson F. Dunlap, 
Jacksonville, chairman. 
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The defendant, Comptroller of the 
State of Florida, sought to tax these 
transactions under subsection (2) of 
Section 201.08, Florida Statutes. Plain- 
tiff brought an action for a declara- 
tory decree to avoid application of 
the statute entirely relying on the de- 
cisions in Bankers Trust Co. v. Flor- 
ida East Coast Ry. Co. 8 F. Supp. 874 
(S. D. Fla. 1934), State v. Green, 132 
So.2d 761 (1961) and others set forth 
in the opinion. 

The trial court ruled that this type 
of transaction came within the pur- 
view of subsection (1) of Section 
201.08, Florida Statutes and entered 
a summary judgment for the defend- 
ant. In affirming the majority opinion, 
it stated that the arrangement used by 
the plaintiff “has every earmark of a 
devise or ‘gimmick’ by which to cir- 
cumvent the tax in question.” 

In reading its decision, the majority 
opinion quotes at length with ap- 
proval from the discussion of the trial 
judge of the legal principles upon 
which he based his decree. The trial 
judge was of the opinion that the 
original agreement signed by the cus- 
tomer did not create a promise to pay 
and therefore was not a taxable docu- 
ment. The court went on, however, to 
state that in the present arrangement 
the contract consisted of the original 
agreement and the signed sales slip, 
and that once the sales slip was 
signed, there was a written obligation 
to pay the amount of the purchase 
price to the plaintiff. The court con- 
cluded that the signing of each sales 
slip “creates a separate, distinct and 
independent written obligation to pay 
money in the future subject to taxa- 
tion under Section 201.08 (1) Florida 
Statutes.” 

The appellate court failed to see 
the practicality of the title retainer 
provision for this type of business 
which to a large extent deals with 
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expendable items. In conclusion, the 
appellate court said, . . . “We will not 
attribute to the legislature an intent 
to permit wholesale abortion of the 
tax on the pretext that the transaction 
in suit is a normal development of 
such retail merchandising on charge 
accounts. Inequality in taxation 
breeds disrespect for all taxes. The 
courts owe the taxing authorities a 
duty to support the public revenues 
in no less degree than the duty not to 
impose a tax by judicial fiat.” 

In a concurring opinion, Justice 
Johnson stated that this arrangement 
conformed with the requirements of 
Chapter 520 for a revolving account, 
but when the sales slip was signed the 
transaction was complete, the taxable 
amount fixed, the promise to pay com- 
plete and unconditional, and there- 
fore taxable under section 201.08 (1). 


Chief Justice Rawls dissented find- 
ing that the majority opinion was in 
conflict with the legislative history of 
the statute in question and the cases 
of DeVore v. Lee, 158 Fla. 608, 30 
So.2d 924 (1947) and Metropolis 
Publishing Co. v. Lee, 126 Fla. 107, 
170 So. 442 (1936). 

The dissenting judge also stated 
that circumvention of the tax was not 
raised in the lower court, and _ al- 
though the theory was enticing, the 
appellate court should not be con- 
cerned with it until it is raised in the 
lower court. 

As of the writing of this article a 
petition for rehearing is pending. 
Maas Brothers, Inc. v. Ray E. Green, 
Case No. G-362, Ist District Court of 
Appeal, Opinion Filed February 3, 
1966. 

CORPORATIONS—doing business 

The plaintiff brought an action for 
injuries against one defendant, a doc- 
tor and a co-defendant, a foreign 
corporation producing a_ product 
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called Daroil. Service was attempted 
on the foreign corporation under the 
provisions of Sections 47.16 and 47.30, 
Florida Statutes. 

The defendant doctor read about 
the drug in question in medical liter- 
ature and then attended instructions 
on the use of the drug held in Boston. 
He thereafter contacted the defend- 
ant producer of the drug and sought 
permission to use it in his practice. 
The drug was in an investigational 
status. The defendant producer re- 
quired the doctor to fill out certain 
forms to be completed prior to his 
being furnished with the drug. In- 
structions on the use of the drug and 
keeping of data accompanied the 
shipment of the drug. The doctor was 
billed monthly. 

The trial court granted the defend- 
ant producer's motion to dismiss for 
lack of jurisdiction. In reversing, the 
court found that the defendant drug 
producer exercised some control over 
the drug it sold to the defendant doc- 
tor and therefore was amenable to 
substituted service under Section 
47.16, Florida Statutes. The court re- 
lied on the law of Fawcett Publica- 
tions, Inc. v. Rand, Fla. App. 1962, 
144 So.2d 512, that “if the foreign 
corporation has some degree of con- 
trol over the personal property in the 
hands of the ‘brokers, jobbers, whole- 
salers, or distributors, or some degree 
of control over the ‘brokers, jobbers, 
wholesalers, or distributors’ selling or 
distributing the personal property in 
this state,” then that corporation is 
doing business in Florida. 
DiGiovanni v. Gittleson, 181 So.2d 
195 Fla. App. 1965. 


CORPORATION—Pension plans and un- 
employment compensation 

Petitioner, a corporation, had a 
pension plan to which its employees 
made no contribution and which was 
initiated after collective bargaining 
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and negotiations at the insistence of 
the Paper Makers Union. The plan 
required employees to terminate their 
employment on the first day of the 
month following their sixty-fifth birth- 
days. This provision was mandatory. 
The plan was ratified by the union 
membership. 

Respondent, Gautreaux, terminated 
his employment at age 65 pursuant to 
the pension plan and received his 
benefits of $66.95 a month. Thereafter 
he filed a claim for unemployment 
compensation benefits. The claims 
examiner found that respondent had 
been terminated under non-disquali- 
fying conditions and petitioner's rec- 
ord was charged with its pro rata 
share of any benefits paid to him. The 
claims examiner was affirmed and 
this petition for writ of certiorari fol- 
lowed. 

In denying certiorari the court 
noted that this was a case of first im- 
pression in Florida on the issue of 
whether mandatory retirement by 


virtue of a pension plan constitutes 
voluntarily leaving the employment. 
The court also noted that the deci- 
sions from other states were divided, 
but that this court was following the 
decision of those states that held this 
was not voluntarily leaving the em- 
ployment and that Gautreaux was en- 
titled to the benefits. 

The court did not consider whether 
the result would be different if the 
pension benefits exceeded or equalled 
the unemployment benefits; however, 
the 1965 Legislature amended the 
Florida Unemployment Compensa- 
tion Act so that any recovery for un- 
employment compensation will be al- 
lowed only in such a case and as to 
such amount that the pension bene- 
fits, plus the United States Social Se- 
curity benefits, were less than those 
recoverable under the Unemployment 
Compensation Act. See Section 443.06 
(8) Florida Statutes. 

St. Joe Paper Company v. Gautreaux, 
180 So.2d 668, Fla. App. 1965. 
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RESOLUTION ON 
LEGAL SERVICES TO THE POOR 


WHEREAS, The Florida Bar has had under study since June of 1965 the 
Economic Opportunity Act of 1964, and specifically as it has been construed to 
provide federal funds for legal services to the indigent; and 

WHEREAS, in conjunction with said study The Florida Bar had proposed 
in November 1965 to the O.E.O. a program to provide legal services to the 
poor coordinated on a statewide basis and utilizing to the maximum extent 
feasible the educational and communication facilities and talent of The Florida 
Bar; and 

WHEREAS, by letter from the Director of the Legal Services Program of 
the O.E.O. received in February 1966, The Florida Bar has been advised that 
its proposal has been denied; 

NOW, THEREFORE, the Board of Governors of The Florida Bar re- 
solves as follows: 

1. The Florida Bar is committed to the principle enunciated in the Reso- 


lution of the House of Delegates of the American Bar Association in F ebruary 
1965, to wit: 


The organized bar has an urgent duty to extend and improve existing services 
and also to develop more effective means of assurance that legal services are in 
fact available at reasonable cost for all who need them. 
However, The Florida Bar gives equal dignity and attention to that part 
of said Resolution which pledged the American Bar Association 


to cooperate with the Office of Economic Opportunity and other appropriate 
groups in the development and implementation of programs for expanding avail- 
ability of legal services to indigents and persons of low income, such programs 
to utilize to the maximum extent deemed feasible the expertise and facilities of 
the organized bar, such as legal aid, legal defender, and lawyer referral and 
such legal services to be performed by lawyers in accordance with ethical stan- 
dards of the legal profession. 
2. The Florida Bar is irrevocably opposed to any programs for legal 
services being initiated in Florida without the organized bar first having had 
an opportunity to qualify to provide such services. 


3. The Florida Bar is deeply concerned that the authorizing legislation 
for the providing of federal funds to wit, Public Law 88-452, 78 Fed. Stat. 
508, August 20, 1964, is wholly silent as to any reference for the provision of 
legal services and therefore is deficient in providing any safeguards to ade- 
quately protect the persons to be served, the public in general and the legal 
profession. These facts to be forthwith transmitted to the Florida congressional 
delegation with specific recommendation as to required amendment. 

4. The Florida Bar recommends to the voluntary bar associations in the 
seventeen judicial circuits of Florida that they forthwith determine whether 
or not they deem it appropriate to apply to the O.E.O. for implementation 
or initial establishment of legal aid and lawyer referral programs. 
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5. The Florida Bar determines that it will oppose and recommends that 
local organized bar associations oppose any application for federal funds to 
provide legal services which does not provide representation of the organized 
bar in not less than a majority of the membership of the governing board 
which will locally supervise and administer the legal services program, unless 
and until said local organized bar association has evidenced that it is unwilling 
to participate in such program or until the O.E.O. has determined by a com- 
petent and impartial investigation that the said association is unqualified to 
so participate. 


6. The Florida Bar directs that a reply enclosing this Resolution be di- 
rected to the Director of the Legal Services Program of the O.E.O., to the 
National Advisory Committee to the Legal Services Program, to the Florida 
congressional delegation, to the Florida Council of Bar Association Presidents, 
appropriate individuals and organizations, and that this resolution be pub- 
lished in The Florida Bar Journal in the issue of April 1966. 


Done and ordered at the meeting of the Board of Governors of The 
Florida Bar this 19th day of March 1966. 


MARSHALL R. CASSEDY ROBERT M. ERVIN 
Executive Director President 
The Florida Bar The Florida Bar 


Every Member of the Bar Can Help Observe Law Day... 


_If you are an officer in your church, a Sunday school teacher, a youth worker, or 
actively participate in the programs of your church, why not arrange right now to see 
that all departments emphasize government under law and religious freedom on May 1? 


Talk to your minister, priest or rabbi about the First Amendment to the Constitution 
of the United States. Assist him in arranging Sunday school lessons or youth group 
panels on Sunday, May 1. 


¥ — local bar association Law Day chairman can be called upon, should you need 
is help. 


NOTICE 


FLORIDA APPELLATE RULES 
1962 Revision 
(as amended 1965) 


In the opinions dated October 29, 1965, and December 17, 1965, the Supreme 
Court of Florida revised the Florida Appellate Rules, 1962 Revision, to take effect on 
April 1, 1966. The 1962 Revision as amended in 1965 has been printed by The Florida 
Bar. The publication includes all amendments made to date and it is available for 
distribution. Lawyers may order copies for $1.00 each from the headquarters office. 
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Recent Opinions of 
The Attorney General 


Section 659.20 Florida Statutes; Invest- 
ment of Bank and Trust Company Funds 
in Bonds of the International Bank for Re- 
construction and Development. The Hon- 
orable Fred O. Dickinson, Jr., State Comp- 
troller, was advised by the Attorney General 
that bonds issued by the International Bank 
for Reconstruction and Development are 
eligible investments for banks and _ trust 
companies of Florida. November 4, 1965; 
065-123. 


Chapter 200, Florida Statutes; Assessments 
Against Tangible Personal Property and 
Their Enforcement. The Honorable Fred 
O. Dickinson, Jr., State Comptroller, was 
advised by the Attorney General that the 
owner of tangible personal property is liable 
for the tangible personal property taxes as- 
sessed thereon, and not the owner of the 
realty; that the foreclosure of a mortgage 
or the deeding back of the mortgaged prop- 
erty to the first mortgage holder does not 
in any way affect the lien for such taxes. 
He further advised that the lien for such 
taxes encumbers not only the tangibles 
taxed, but also other tangible property of 
the taxpayer in the county which may be 
reached by a tax warrant; that although a 
judgment may be obtained against the de- 
linquent tax payers, it is doubted that such 
judgment and its execution would be effec- 
tive if a tax warrant was not. November 4, 
1965; 065-125. 


Sections 90.14 and 90.141, Florida Stat- 
utes; Witness Fees and Mileage for Munici- 
pal Police Officers Appearing before Grand 


Juries and Prosecuting Attorneys. The Hon- 
orable Clair A. Davis, State Attorney, Clear- 
water, was advised by the Attorney General 
that municipal police officers, who appear 
as witnesses before grand juries or prosecut- 
ing officers authorized to file informations 
in circuit courts are entitled to the same 
compensation as public officers specifically 
mentioned in subsection (4) of Section 
902.19, F. S. November 4, 1965; 065-126. 

39, STATUTES; FINGER- 
PRINTING OF JUVENILES Nor IN Custopy. 
Lt. James C. Brown, Administrative Bureau, 
Police Department, Orlando, was advised by 
the Attorney General that a child under the 
age of 17 years who is not in the custody 
of the juvenile court or any law enforcement 
agency, may be fingerprinted if consent for 
such fingerprinting is received by such law 
enforcement agency from the child’s parent 
or guardian in written form. January 18, 
1966; 066-2. 

Sections 849.14 and 616.091, FLoRma 
SratuTes; GAMBLING. The Honorable Paul 
Antinori, Jr., State Attorney, Tampa, was 
advised by the Attorney General that the 
operation of games of skill wherein prizes 
are given to a successful player who has 
paid the concessionaire a monetary consid- 
eration for the opportunity to play consti- 
tutes gambling. He further advised that the 
games described in Section 616.091, F. S., 
are not excluded from the operation of the 
gambling laws. December 15, 1965; 065- 
139. 

SEcTION 378.30, FLornma STATUTES; TAX- 
ATION, EXEMPTIONS; MurPHY LANDs. 
The Honorable Robert C. Parker, Director, 
Trustees of the Internal Improvement Fund, 
Tallahassee, was advised by the Attorney 
General that special assessments or other 
taxes may not be levied by any special tax- 
ing district against Murphy Act lands owned 
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by the State of Florida and administered 
by the Trustees of the Internal Improvement 
Fund. He further advised that Murphy Act 
lands are not subject of normal ad valorem 
taxes to secure funds for county operations. 
December 15, 1965; 065-140. 


Sections 8 and 10, Article XII, Florida 
Constitution and Sections 193.03, 193.031, 
Florida Statutes; Millage Elections. The 
Honorable Floyd T. Christian, Superintend- 
ent of Public Instruction, was advised by 
the Attorney General that a County Board 
of Public Instruction may not fix a district 
school millage in excess of the voted mil- 
lage; that the statute reduction or control of 
school millage are not applicable to district 
millages, voted at the general election under 
the Constitution. However, such statutory 
provisions would be applicable to millage 
fixed and determined by the County Board 
under the Constitution. He further advised 
that when no millage received a majority 
of all votes cast for tax levies, that the total 
vote for the higher millages for which a 
majority of the votes are cast shall become 
the levy for the next two years. November 
10, 1965; 065-130. 


Chapter 39, Florida Statutes; Issuance of 
“Hold” Order to Return Juvenile Offenders 
for Further Proceedings After Detention. 
The Honorable Robert L. Lee, Jr., Judge, 
Juvenile Court, Volusia County, DeLand, 
was advised by the Attorney General that a 
juvenile court does not have the authority 
to issue a “hold” order for the purpose of 
having a juvenile, who has been adjudicated 
by the juvenile court, returned for further 
proceedings relating to offenses committed 
after adjudication but prior to arrival at 
the state industrial school; however, upon 
release of a juvenile child from an industrial 
school, the juvenile court may resume con- 
trol over the child and thereafter issue what- 
ever orders it deems proper. 


Section 250.22, Florida Statutes; Service 
in Florida State Guard; Retirement. The 
Honorable Major General Henry W. Mc- 
Millan, The Adjutant General, State Arsenal, 
St. Augustine, was advised by the Attorney 
General that service in the Florida State 
Guard is creditable as service in the or- 
ganized militia of the State of Florida. No- 
vember 10, 1965; 065-129. 
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News and Notes 
Lawyers Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund) 


Lasseter Honored . . . Fund Presi- 
dent Hewen A. Lasseter was honored 
at a dinner sponsored by the Ameri- 
can Bar Association's Special Commit- 
tee on Lawyers’ Title Guaranty 
Funds, which was held on February 
20 in Chicago in connection with the 
mid-year ABA meeting. Officials of 
the other bar-related title assuring 
organizations which have emulated 
the pattern established by the Florida 
Fund presented Mr. Lasseter with the 
picture shown with him in the accom- 
panying photograph. It is appropri- 
ately entitled “The Land” by Holmer. 
A scroll was also presented to Mr. 
Lasseter, which expressed apprecia- 
tion to him for the assistance in the 
form of information and encourage- 
ment he provided to the newer bar- 
related title assuring organizations as 
each new group was getting estab- 
lished. 

New Handbook . . . All Fund mem- 
bers recently received copies of the 
Fund’s new Handbook in a three-ring 
looseleaf binder. It will be periodical- 
ly updated and supplemented and 
contains information to assist Fund 
members in the use of their member- 
ship. Included in the Handbook are 
sections on the Fund’s Declaration of 
Trust, Fund Regulations, Forms 
Preparation and Control, Accounting 
Procedures, Title Information Facili- 
ties, Insuring Title for Institutional In- 
vestors, as well as several general in- 
formation sections. Comments re- 
ceived at Fund headquarters indicate 
that the new Handbook is of consid- 
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erable assistance to both Fund mem- 
ber attorneys and their secretaries in 
handling real estate transactions. 
Annual Report . . . Copies of the 
Fund’s 1965 Annual Report were dis- 
tributed to all Fund members during 
report contains 


March. The the 


Fund's condensed balance sheet as of 
December 31, 1965, in a more attrac- 
tive design and expanded format than 
was used in financial statements is- 
sued in prior years. In addition to the 
financial data in the usual format, 
there is included a bar graph showing 
the Fund’s growth at five-year inter- 
vals, as well as a president's message 
by Mr. Lasseter highlighting some of 
the more important Fund activities 
which took place during 1965. Copies 
of the report are available upon re- 
quest from Fund headquarters. 

Law College Workshop .. . Fund 
staff attorneys conducted their annual 
Title Examination Workshop at the 


271 


q 


University of Florida College of Law 
in Gainesville, Saturday, February 26. 
Approximately 50 law students at- 
tended the intensive program, which 
continued from 9:30 in the morning 
through 3:30 in the afternoon. The 
program was introduced by Fund At- 
torney G. Robert Arnold, who dis- 
cussed general background informa- 
tion necessary for examining a title 
including a discussion of legal de- 
scriptions and abstracting. Study 
references were furnished. The sec- 
ond portion of the program was the 
conducting of an actual title examina- 
tion of a sample abstract under the 
leadership of Fund Title Attorney 
Robert H. Threadgill. Fund Field 
Services Officer Robert B. Bratzel 
concluded the more formal part of 
the program with a discussion of pro- 
cedures and public relations in the 
closing the real estate transactions. 
Similar workshops are scheduled for 
April 23 at the University of Miami 
School of Law and for April 30 at 
Stetson University Law School. 
ARTPA Meeting ... At this writing, 
Fund Field Services Officer Robert B. 
Bratzel is engaged in preparation for 
the March 25 meeting in Fort Myers 
of the managers of title information 
facilities who are members of the 
Attorney Related Title Plant Associa- 
tion (ARTPA). ARTPA consists of 
some 14 title information plants, lo- 
cated in various counties throughout 
the state, organized by local attorneys 
for the primary purpose of assuring 
the continuing availability of title in- 
formation so that the attorneys can 
properly and expeditiously provide 


complete title protection in connec- 
tion with their clients’ real estate 
transactions. 

Title Note by a Fund Attorney .. . 
Estoppel by Deed . . . In Florida the 
doctrine of estoppel by deed operates 
automatically to vest after-ac- 
quired title of a grantor in the grantee 
by operation of law. There is a con- 
flict of authority as to whether a re- 
cording act protects a subsequent pur- 
chaser for value without notice. There 
appears to be no Florida authority 
directly deciding the question. There 
is no mention of estoppel by deed in 
Florida’s recording act, and a _pur- 
chaser without notice relying on the 
record could be held to be protected 
by the act. It is suggested that a 
grantee relying on the doctrine of 
estoppel by deed re-record his deed 
to bring it into the chain of title of the 
grantor and to bring him under the 
protection of the recording act. 1 
Boyer, Florida Real Estate Transac- 
tions, Sec. 15.11 (2). 1 Patton on 
Titles, Sec. 70 (2d Ed.). 43 Boston 
University Law Review 441. 


New Members Since Last Report: 
Richard A. Bird .......... Ft. Lauderdale 


Lawrence W. Clarkson ....... Palm Beach 
Michael K. Davis ......... Ft. Lauderdale 
Clarence W. Gerhardt ............ Tampa 
Merritt Island 
Justin J. Lipman ..... Miami 
William H. Meeks III ....Ft. Lauderdale 
Richard W. Morrison ...... Ft. Lauderdale 
Earle W. Peterson, Jr. ..... Ft. Lauderdale 
John W. Ragsdale, Jr. ........ Jacksonville 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS, FLA. 33901 
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After 21 years on the bench of the 
First Judicial Circuit and 50 years of 
public service, Judge D. Stuart Gillis 
of DeFuniak Springs is retiring. He 
had been appointed July 1, 1945, by 
former Governor Millard F. Caldwell, 
now a justice of the Florida Supreme 
Court. Judge Gillis was in the first 
group to take the bar examinations 
before the Florida Supreme Court. 
He served as county attorney for Wal- 
ton County; in the Florida Legislature 
as state representative and later as 
senator, presiding over the upper 
chamber during the 1937 session; a 
short time as assistant attorney gen- 
eral in the early 1920's and later from 
1941 to 1945. 

James William Elkins of Naples has 
resigned his position as judge of the 
small claims court. 

St. Petersburg attorney Harry W. 


Florida State University Di- 
rector of Libraries N. Orwin 
Rush examines one of the 
2394 Florida Supreme Court 
opinions of the late Justice 
Glenn Terrell, a member of 
the court for 41 years. Mrs. 
Terrell has given Strozier 
Library the opinions, many 
with penciled additions and 
changes of the original 
typescript, along with other 
papers of the jurist. They’re 
housed in a special room 
which also has law books 
which were included in the 
gift, a portrait of Justice 
Terrell (on wall), items of 
furniture and other belong- 
ings. 
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Fogle has been appointed judge of 
the Gulfport Municipal Court. Gulf- 
port Mayor John Robinson adminis- 
tered the oath of office February 7 in 
the courtroom. 

In Miami, James Samuel Rainwater 
was appointed by Governor Burns to 
replace Raymond G. Nathan as judge 
of the Dade County Small Claims 
Court. Nathan had been previously 
appointed to the circuit court bench 
in Dade County. 

Assistant County Solicitor Angeline 
Gaglio Weir has been appointed the 
first woman city judge in Broward 
County history. She was named Mira- 
mar’s associate city judge by Mayor 
Richard Calhoun. A 1958 graduate of 
the University of Miami law school. 
Mrs. Weir has held positions as Brow- 
ard County law librarian and secre- 
tary to the state attorney's office. 
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LOCAL BAR ASSOCIATIONS 

Chief Justice Campbell Thornal 
was honored at a joint banquet meet- 
ing of the Orange, Osceola, and Semi- 
nole County Bar Associations on Feb- 
ruary 18, Justice Thornal told mem- 
bers that “the effective administration 
of justice requires lawyers of integrity 
and ability who view their profession 
as a ministry, rather than a mere proc- 
ess of money-gathering.” He added 
that no institutions in our government 
are more fundamental than the courts 
and that they must be operated so 
as to maintain the highest position in 
the public esteem. 

Retired U. S. Supreme Court Jus- 
tice Charles Evans Whittaker of Kan- 
sas City, Missouri, was guest speaker 
for the March meeting of the Tampa- 
Hillsborough Bar Association. His 
topic concerned “Our Confused and 
Changing Sense of Values.” 

Richard F. Logan of St. Petersburg 
and William J. Castagna of Clear- 
water were speakers for the March 
meeting of the St. Petersburg Bar As- 
sociation. Logan explained economics 
of law practice and the forthcoming 
economic survey for Florida lawyers 
to be conducted by The Florida Bar. 
Castagna, of the Clearwater Bar, 
spoke on the subject of coordinating 
the activities of the various bar asso- 
ciations of Pinellas County. 

Principal speaker at the February 
meeting of the Dade County Bar As- 
sociation was E. Clinton Bamberger, 
Jr., director of the national program 
to provide legal services to the poor, 
of the Office of Economic Opportunity. 
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The March meeting of the Sarasota 
County Bar Association featured Leo 
Wotitzky of Punta Gorda, member of 
the state committee on Economics of 
Law Practice. He spoke on the state- 
wide economic survey being con- 
ducted by the Bar. 

The Florida Council of Bar Asso- 
ciation Presidents held its annual 
meeting in Fort Myers March 12. 

Due to the expiration of the term 
of J. David Liebman, president of the 
Florida Municipal Judges Association, 
as municipal judge of Homestead, 
Richard G. Weinberg of St. Augustine 
has been named to succeed him as 
president. Vice President is George 
M. Nachwalter of Medley; secretary- 
treasurer, Raymond L. Simpson of 
Jacksonville Beach. 

Ernest A. Sellers of Live Oak is 
new president of the Third Circuit 
Bar Association. Other officers are 
Martin Struth Page, vice president; 
Milo Irving Thomas, Jr., secretary- 
treasurer; and Leroy Arthur Law- 
rence, trustee. 

New officers of the Homestead Bar 
Association are Marvin Schild, presi- 
dent; Thomas J. Walsh, vice presi- 
dent; and Irving Peskoe, secretary- 
treasurer. 

Leroy A. O’Laughlin, Jr., is now the 
president of the St. Lucie County Bar 
Association. Serving with him are 
Jack L. Rogers as vice president and 
Chester B. Griffin as secretary. 

Senator Elmer O. Friday, Jr., of 
Fort Myers is new president of the 
Lee County Bar Association. Other 
officers are Travis A. Gresham, Jr., 
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vice president, and Robert T. Shafer, 
Jr., secretary-treasurer. 

Officers of the South Palm Beach 
County Bar Association were swom 
into office at the installation banquet 
in February at the Delray Beach Golf 
and Country Club. Judge Joseph S. 
White presided over the ceremonies. 
Officers installed are Leon F. Weaver, 
president; G. Robert Fellows, vice 
president; Timothy P. Poulton, secre- 
tary; C. Y. Byrd III, treasurer. Gover- 
nors are Robert F. Griffith, Jr.. John 
J. Quinn, Charles Byron, Harry T. 
Newett, and Carl E. B. McHenry, Jr. 
Chesterfield H. Smith, chairman of 
the Constitution Revision Commis- 
sion, was guest speaker on the topic, 
“Constitutional Revision in Florida.” 

Joseph C. Young was elected presi- 
dent of the Brooksville Bar Associa- 
tion at its regular meeting on March 
7. Ronald H. Mountain was re-elected 
secretary-treasurer. 

Carl R. Pennington, Jr., is the new 
president of the Tallahassee Bar Asso- 
ciation, having been elected March 1, 
1966. Serving with him are J. Lewis 
Hall, Jr., vice president; Edgar M. 
Moore, secretary-treasurer; Robert J. 
Kelley, J. Robert McClure, Jr, and 
F. E. Steinmeyer III, directors. 

Recently, the Tallahassee Bar has 
been sponsoring an informative pro- 
gram on WFSU, Channel 11, “Call 
Your Lawyer,” in which members of 
the viewing audience telephone in 
questions on the topic under discus- 
sion to be answered by a panel of 
lawyers. Topics included automobile 
accidents, buying a home, the citi- 
zens responsibilities, wills es- 
tates, the obligation of jurors and wit- 
nesses; attorney-client _ relationship, 
court structure, workmen’s compensa- 
tion cases, adoptions and The Florida 
Bar. 

Students in Brevard County served 
on a jury and acted as witnesses in 
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a mock trial staged by the Brevard 
County Bar Association. Circuit Judge 
Tom Waddell, Jr., presided over the 
hearing. Attorneys for the plaintiff 
and defendant were Palmer W. Col- 
lins and Jackson O. Brownlee, respec- 
tively. 

The Manatee County Bar Associ- 
ation is giving a $50 bond for the best 
essay on “Law and Order” as part of 
the “American Way of Life” contests 
being sponsored by the Bradenton 
Chapter of the Military Order of 
World Wars. 

“Accidents and Injuries” and “Wills 
and Estates” were the two topics for 
discussion by a four-member panel of 
lawyers at the Manatee County Bar 
Association's third annual legal for- 
um. Taking part were Dewey A. Dye, 
Sr. (moderator), Thomas M. Gallen, 
Warren M. Goodrich, Edgar J. John- 
ston, Jr., and Robert H. Schultz. (See 
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photograph at right). Nine other at- 


_torneys met in February to lay the § 
groundwork for the legal forum. 
Taking part in the preliminary plan- ¥ 


ing were (seated from left) W. 


Robert Mann, James M. Wallace, % 
Mrs. Roberta P. Knowles, and Jack- 
son D. Miller III. Shown standing @ 
are, from left, John R. Blue, A. Lamar © 
Matthews, Jr., Robert J. Boylston, 
Thomas W. Stewart, and William M. 
Smiley, Jr. 


— Bradenton Herald Photo 


ASSOCIATIONS AND PARTNERSHIPS 

W. Robert Fokes of Tallahassee 
has become a partner with L. Grant 
Peeples and J. Robert McClure; the 
firm will be known as Fokes, Peeples 
& McClure and has offices at 112 W. 
Pensacola Street. A native of Lake 
City, Fokes first came to Tallahassee 
in 1955 to serve as executive assistant 
to Governor Leroy Collins. 

Daniel A. Kavanaugh and John J. 
Gallagher are now associated with 
the firm of Stone, Bittel & Langer in 
Miami. 

A partnership under the name of 
Lynch, Quick, & Christmas has been 
formed by Ronald G. Lynch, William 
T. Quick, and Randall N. Christmas 
in Miami. 

Tracy Danese, formerly an associ- 
ate, is now a member of Blitch & 
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Howell in Jacksonville; the firm will 
be known as Blitch, Howell & Danese. 

Michael Alan Bressler has become 
associated with Wilson & Abramson 
in Miami. 

Don Beverly and Jon C. Moyle of 
Beverly & Moyle, 203 Pan American 
Building, West Palm Beach, have an- 
nounced the association of Daniel H. 
Jones. 

Fredrick Leon Rice of Jacksonville 
is now associated with the law office 
of Norman P. Freedman, located at 
1005 Florida Title Building, 110 West 
Forsyth Street, Jacksonville. He was 
previously associated with Mahoney, 
Hadlow, Chambers & Adams. 

James A. Garland has joined his 
brother, William H. Garland, in the 
practice of law under the firm name 
of Garland & Garland. Offices are in 
the First National Bank Building in 
Bradenton. 

The firm name of Nichols, Gaither, 
Beckham, Colson & Spence has been 
changed to Nichols, Gaither, Beck- 
ham, Colson, Spence & Hicks. Joe 
Garrett, Jr., has been elevated to 
partnership. Two other attorneys have 
become associated with the firm; 
namely, Robert C. Josefsberg, former- 
ly assistant United States District At- 
torney for the Southern District of 
Florida, and Roger A. Vaughan, 
Jr., formerly associated with Fowler, 
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White, Gillen, Humkey & Trenam of 
Tampa. 

Edwin P. Krassner and Jay M. 
Thorpe have formed a_ partnership 
with offices located at 5010 Park Bou- 
levard North, Pinellas Park. Thorpe 
was previously associated with John 
L. Riley in St. Petersburg. 

Richard L. Horn has become an as- 
sociate of Rutledge & Milledge in 
Miami. 

Richard E. Nelson, formerly ot 
Butler, Nelson & Weber, and Robert 
J. Stinnett, Gerald C. Surfus, William 
R. Korp, and L. Howard Payne, all 
formerly of Stinnett, Surfus, Korp & 
Payne, have formed a_ partnership 
under the firm name of Nelson, Stin- 
nett, Surfus, Korp & Payne. Offices 
are at 2046 and 2051 Main Street in 
Sarasota and at 245 North Tamiami 
Trail in Venice. 

The two firms of Christie & Leven- 
stein and Levey & Sirkin have merged 
under the name of Levey, Christie, 
Levenstein & Sirkin. Michael J. Getel- 
man is an associate. Offices are in the 
Ainsley Building in Miami. 

The firm of Dermer, Rosen, Mofsky 
& Chonin has been dissolved. Jay 
Dermer of the old firm will continue 
practice of law under the name of 
Jay Dermer Law Offices with Harvey 
S. Abramson as an associate. Offices 
are in Miami Beach. 


OFFICE OPENINGS & REMOVALS 

Barry Silverman, a member of the 
Bars of Florida and New York, has 
opened new offices at 520 East 75th 
Street, New York City. 

Former Bronson attorney Charles 
Edward Freeman is now associated 
with the Nigerian Gulf Oil Company 
in Lagos, Nigeria. Mailing address is 
P.M.B. 2669. 

John A. Finn has removed his office 
to Suite 1102, Concord Building, 66 
West Flagler Street, Miami. 

Leonard H. Wolfs office is now 
located at 300 DuPont Plaza Center, 
Miami. 

Richard M. Sepler has relocated 
his offices in Suite 207, 555 Palm 
Springs Mile (49th Street), Hialeah. 


OTHER NEWS OF INTEREST 

A symposium on “Law and The 
Social Order” was on the afternoon 
program of the inauguration of Dr. 
John Champion as president of Flor- 
ida State University March 15. Jus- 
tice B. K. Roberts was moderator: 
panelists were Dean Mason Ladd ot 
the College of Law at the University 
of Iowa (who will become dean of 
the new College of Law at FSU), 
Dean Cecil Morgan of the School of 
Law at Tulane University; and Paul 
McCracken, professor in the Graduate 
School of Business Administration at 


The Florida Bar to call on us. 


When we can furnish information or be 
of service in any way, we cordially invite 
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Comptroller Fred O. Dickinson, Jr., was honored by Stetson Law School with their 
annual Ben C. Willard award on February 19. Justice Richard Ervin of the Supreme 
Court presented the award for the school ‘‘to the Stetson lawyer who has expended that 
extra effort to prevail, the results of which have inured to the benefit of the citizens 
of Florida."’ Taking part in the presentation were, from left to right, Attorney General 
Earl Faircloth, William B. Whitaker, Dickinson, Justice Ervin and Dean Harold L. 
Sebring. 


the University of Michigan. Prof. 
Charles Grigg of Florida State’s de- 
partment of sociology presided at the 
symposium. 

college-level community short 
course on “Law for Laymen” was 
sponsored at Gulf Coast Junior Col- 
lege in Panama City for ten consecu- 
tive evenings, beginning February 17. 
The course was taught by Marvin A. 
Urquhart, Jr. 

William M. Smiley, Jr., of Braden- 
ton has joined the faculty of Stetson 
College of Law, teaching the interna- 
tional law course previously taught 
by James T. Brand, past Supreme 
Court justice of Oregon and chief 
judge of the Nuremberg trial of war 
criminals. In this position, Smiley is 
one of the youngest teachers of inter- 
national law in the Nation. 

The University of Florida will 
confer two honorary degrees during 
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the annual commencement convoca- 
tion April 24. One of those to be hon- 
ored is Jacksonville attorney Olin E. 
Watts, who will receive the doctor of 
laws degree. Native of Bartow, Watts 
received his A.B., LL.B., and J.D. de- 
grees from the University of Florida. 
He is a past president of the Univer- 
sity of Florida Alumni Association 
and was chairman of the Founding 
Committee for the University of 
Florida Endowment Corporation. 
Another Jacksonville attorney, Rus- 
sell L. Frink, was honored February 
15 by the Florida Publishing Com- 
pany, publisher of the Florida Times- 
Union and Jacksonville Journal, on 
the occasion of his resignation as a 
member of the company’s board of 
directors. Effective January 1 of this 
year, his resignation ended almost 12 
years of service. The tribute paid him 
was intended not only to honor him 
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for his long and valued service as a 
director, but to honor those qualities 
which have characterized that service. 

State Attorney Richard E. Gerstein 
was honored as Dade County’s out- 
standing citizen of the year by the 
Miami Beach chapter of the City of 
Hope, a pilot medical center. The 
distinction was conferred at the unit’s 
annual dinner on March 6. 

Miami Beach Constable Leonard 
O. Weinstein has been named “Man 
of the Year” by Ohev Shalom Con- 
gregation. He was chosen for his 
years of outstanding civic, govern- 
mental, cultural and religious activi- 
ties. 

Henry L. Jollay, city attorney for 
Lake Alfred for 40 years, was paid 
a tribute by the city commission on 
the occasion of his 79th birthday. 

Students in the legal secretarial 
course of the Sarasota County Com- 
munity School recently heard Sara- 
sota attorney and C.P.A. Harold L. 
McNeill give a lecture on practical 
accounting and the use of tax forms in 
the law office. Daniel Phillip Hansen, 
also of Sarasota, spoke to the group 
on “Divorce.” 

The Orange County Association of 
Legal Secretaries has been sponsor- 
ing an educational seminar for all 
legal secretaries on Wednesday eve- 


Florida friends were welcomed : 
by Judge Mattie Belle Davis, 
Miami, who as president of the | 
National Association of Women 
Lawyers was official hostess at . 
a reception of the association 
during the mid-year meeting of 
the ABA in Chicago in February. 
From left to right are Mrs. Clyde 
Atkins, Clyde Atkins, Miami; 
Judge Davis; President Robert 
M. Ervin of The Florida Bar, Tal- 
lahassee; and Adele T. Weaver, 


Miami Beach, editor, Women 
Lawyers Journal. 
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nings from March 9 through April 6. 
The programs covered criminal court 
procedures by Judge Richard H. 
Cooper and negligence and _ trial 
practice by Leon Hunter Handley. 

Several attorneys are among 12 
Floridians named to the “Committee 
for Government of the People,” 
formed to promote a favorable atti- 
tude toward the so-called “Dirksen 
amendment.” They are Robert M. 
Ervin, Tallahassee; J. Rex Farrior, Jr., 
Tampa; Frederick H. Kent, Jackson- 
ville; State Representative William 
G. O'Neill, Ocala. U. S. Senator Spes- 
sard L. Holland is a co-chairman of 
the national committee. Senator 
Everett Dirksen, Republican U. S. 
Senate leader, heads this committee; 
his proposed constitutional amend- 
ment on _ reapportionment would 
allow the use of factors other than 
population in apportioning legisla- 
tures. 

Study committees of the Florida 
Legislative Council have organized 
and chosen chairmen for their be- 
tween-sessions work. Of those chosen, 
six are Florida attorneys. Senator 
Archibald J. Ryan, Jr. of Dania is 
vice chairman of the Council’s Ap- 
propriations and Auditing Commit- 
tee, which studies the spending 


procedures of the State Legislature 
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and checks on financial operations of 
state agencies. Senator George L. 
Hollahan, Jr., of Miami appointed 
subcommittees for detailed study by 
the Council’s General Legislation 
Committee; Senator J. Emory Cross 
of Gainesville is chairman of the 
subcommittee to study law governing 
private water and sewer systems, 
with Representative Richard O. Mit- 
chell of Tallahassee as vice chairman; 
Representative Joel T. Daves III of 
West Palm Beach is chairman and 
Senator Mack N. Cleveland, Jr., of 
Sanford is vice chairman of a sub- 
committee to study revision of the 
state criminal code. 

William Rogers Turner, who has 
been research assistant for Judge 
Donald K. Carroll in Tallahassee for 
the last five months, has been ap- 


Florida’s representatives to 
the American Bar Associa- 
tion House of Delegates 
took part in deliberations 
of that group during the 
mid-year meeting in Chica- 
go February 16-22. From 
left to right, front row, are 
Cody Fowler, J. Lance Laz- 
onby, and O. B. McEwan; 
back row, Delbridge L. 
Gibbs, William C. Steel, 
John W. Ball, and William 
Reece Smith, Jr. Delegates 
not pictured are John M. 
Allison, Reginald L. Wil- 
liams and Clyde Atkins. 


pointed to the staff of the Florida 
Constitution Revision Commission, 
effective March 1. 

Previously associated with the Fed- 
eral Maritime Commission in Wash- 
ington, D. C., David Neil Nissenberg 
has been appointed an assistant state 
attorney for the Eleventh Judicial 
Circuit of Florida with offices in the 
Metropolitan Justice Building in 
Miami. 

Bernard Paul Pettie, Jr., of Pom- 
pano Beach has been named to the 
staff of county solicitors for Broward 
County. Bennett Luther David of 
Hollywood is a new assistant county 
solicitor, working part-time and spe- 
cializing in zoning, insurance com- 
mission, health department, bond for- 
feiture matters. David is also a city 
commissioner. 
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Stanley R. Andrews of Daytona 
Beach, until recently associated with 
Cliff B. Gosney, Jr., is now assistant 
solicitor of Brevard County. 

In Broward County, Thomas M. 
Coker, Jr., resigned his position as 
county solicitor in order to accept an 
appointment as the county’s new pub- 
lic defender. He was replaced by 
Robert T. Adams, Jr., who had been 
serving as acting county solicitor 
since January 28. 

Tampa attorney Charles Corces, 
Jr., has been named to direct a crimi- 
nal court division in the state attor- 
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Corces has been assistant state attor- 
ney since last year, having been pre- 
viously engaged in private practice. 

Franklin Anthony Orlando, assist- 
ant attorney general, has _ been 
appointed by Governor Burns to the 
Advisory Committee to the Director 
of Child Training Schools. The com- 
mittee’s purpose is to implement the 
new child care program for children 
released from the Child Training 
Schools. 

T. Richard Hagin has recently 
been appointed city attorney for the 
City of Webster. 

Arden Mays Merckle of Plant City 
is a new assistant state attorney under 
Paul Antinori, Jr. 

The City Commission of West 
Palm Beach has appointed Lewis 
Kapner a member of the Annual 
Traffic Inventory Coordinating Com- 
mittee. 

The new secretary-general counsel 
of Keller Industries, Inc., in Miami is 
Stanley L. Lester. 


ATTORNEY, 37, heavy insurance, tort, 
transportation and corporate experi- 
ence desires desk space, share office 
or enter into limited association in 
Tampa area. Write Box 95, Florida Bar 
Journal. 
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analyses. Design; consultation. Florida 
registered engineer (PE), master elec- 
trician, BSEE. Robert Porlick, 364 Min- 
orca Ave., Coral Gables. Telephone 
445-5585. 


Tallahassee, Florida 


WEEKLY SUMMARIES OF DECISIONS OF FLORIDA 
SUPREME COURT AND 4 DISTRICT COURTS OF APPEAL 
In the 7th year of service. 


FLORIDA APPELLATE COURT REPORTING SERVICE 


P, O. Drawer 1658 
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ney’s office. A 1958 Stetson graduate, 
> CO. 


OPENING: One of the leading law firms 
has opening in the field of rea! estate 
and title work for young lawyer. Excel- 
lent opportunity. Please send resume, 
academic record and photograph. Write 
Box 93, Florida Bar Journal. 


FOR SALE: U. S. Supreme Court Re- 
ports, Lawyer’s Edition, from beginning 
through fourteen, Lawyer’s Edition Sec- 
ond, together with indexes. WANTED: 
Federal Reporter, Second Series. Write 
Florida Bar JOURNAL, Box 94. 


ATTORNEY, excellent experience in 
taxation and excellent law school 
record. Desires position in South Flor- 
ida. Reply in confidence to Box 92, 
Florida Bar Journal. 


PUBLISH your book! Join our success- 
ful authors: publicity, advertising, pro- 
motion, beautiful books. All subjects 
invited. Send for free manuscript re- 
port and detailed booklet. Carlton 
Press, (Dept. FFD), 84 Fifth Avenue, 
New York 10011. 


FOR SALE: Complete, up-to-date set of 
Southern Reporter, 2d Series. Write 
Box 91, Florida Bar Journal. 


BUSINESS .OPPORTUNITY:. Available 
throughout U.S.A. and Canada. A new 
product which will sell itself. Our line 
is a complete business within itself, no 
sideline investment necessary. Space- 
age advance. Used by homes, hotels, 
farms, institutions, factories, plants, 
government installations and business. 
National Advertising by Company. 
Users may order for $13.95 per gallon 
delivered prepaid. Exclusive franchise. 
Investment secured by fast moving in- 
ventory with a guarantee sell agree- 
ment. $400 minimum — $14,758.40 
maximum investment. For complete in- 
formation write or call: 

Area Code 314-PE9-0125 
Franchise Sales Division 0-2 
3024 North Lindbergh Blvd. 

St. Ann, Missouri 63074 


DIRECTORY OF ADVERTISERS 


APPRAISERS 
Florida Chapter, American 
Institute of Real Estate 
Aopraisers ..........:.. 280 
BANKS 
Barnett First National Bank. 277 
CORPORATE PROCEEDINGS 
Corporation Service Company 281 


COURT DECISIONS 
Florida Appellate Court 
Reporting Service... 281 


ELECTRIC POWER 
Florida Investor-Owned 


Electric Utilities ........ 230 
EMPLOYMENT 

State Farm Insurance 

Companies ............ 263 

GENEALOGICAL SERVICE 

211 
HANDWRITING EXPERTS 

Ronald M. Dick ....... 254 
LOAN COMPANIES 

J. |. Kislak Mortgage Corp. 266 


LEGAL FORMS 
Florida Corporation Supplies. 275 


PUBLISHERS 
Florida Lawyers Diary & 
The Harrison Company . . Back Cover 
West Publishing Company .. . Inside 
Front Cover 


TITLE COMPANIES 


Gulf Abstract & Title, Inc. _ . 270 
Lawyers Title Insurance 
Corporation ... Inside Back Cover 
TRAFFIC ACCIDENT ANALYST 
Clarence S. Sruce.......... 272 


PRACTICING ATTORNEY has attractive 
office available in the ‘Heart of the 
Gold Coast’”’ on reasonable share-the- 
expense basis in modern building on 
main thoroughfare; fast-growing com- 
munity with more than adequate popu- 
lation to draw from to establish a 
financially successful law practice. 
Write Box 96, Florida Bar Journal. 
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CALENDAR OF LEGAL EVENTS 
1966 


April 20-22-—Florida Prosecuting Attorneys Seminar, Uni- 
versity of Florida, Gainesville. 


April 22-—Civil Practice After Trial CLE Course, Ft. Lau- 
derdale, Orlando. 


April 29-Civil Practice After Trial CLE Course, Miami-Day, 
Jacksonville. 


May 1-6-—Twenty-first Annual Tax Conference, University of 
Miami, Deauville Hotel, Miami Beach. 


May 4, 11, 18-—Civil Practice After Trial CLE Night Course, 
Miami. 


May 4-7—Annual Meeting Conference of Circuit Judges, 
Statler Hilton Hotel, Fort Lauderdale. 


May 5-7—Spring Conference Civil and Criminal Court of 
Record Judges' Association, Eden Roc, Miami Beach. 


May 6—Civil Practice After Trial CLE Course, Tampa, Pensa- 
cola. 


May 11-13-—5th Judicial Circuit Conference, San Antonio, 
Texas. 


May 13-—Civil Practice After Trial CLE Course, West Palm 
Beach, Sarasota. 


May 17-20—American Law Institute, Mayflower Hotel, Wash- 
ington, D. C. 


May 20—Civil Practice After Trial CLE Course, St. Petersburg, 
Tallahassee. 


May 27—Eminent Domain Practice CLE Course, Leesburg. 


June 3—Eminent Domain Practice CLE Course, Jacksonville, 
Tampa. 


June 10-11-—Tenth Annual Traffic Court Conference, Police 
Academy, Venice. 


June 15—Eminent Domain Practice CLE Course, Diplomat Hotel, 
Hollywood Beach. 


June 15-18—-16th Annual Convention of The Florida Bar, 
Diplomat Hotel, Hollywood Beach. 


June 19-24—National Conference Juvenile Court Judges, 
Minneapolis, Minnesota. 


August 5-6—National Association of Defense Lawyers in 
Criminal Cases Annual Convention, Montreal, Canada. 


August 8-12—A.B.A. Annual Meeting, Montreal, Canada. 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


Morison Buck, 605 Jackson St., Tampa, Chairman 


BAY COUNTY BAR ASSOCIATION 
ey Sale, Jr., President 
Panama City 
BREVARD COUNTY BAR ASSOCIATION 
Storms, President 
Melbourne 
BROOKSVILLE BAR ASSOCIATION 
A. McClung, President 
Brooksville 
BROWARD COUNTY BAR ASSOCIATION 
M. Curtis, President 
P. O. Box 4276 Ft. Lauderdale 
CHARLOTTE COUNTY BAR ASSOCIATION 
Edward L. Gerson, President 
Punta Gorda 
CLEARWATER BAR ASSOCIATION 
William J. Castagna, President 


501 S. Ft. Harrison Ave. Clearwater 
COLLIER COUNTY BAR ASSOCIATION 
3 B. McDaniel, Jr., President 
Balch Building Naples 


CORAL GABLES BAR ASSOCIATION 

Charles T. Branham, Jr., President 

220 Miracle Mile ............ Coral Gables 
DADE COUNTY BAR ASSOCIATION 

Edward J. Atkins, President 

922 duPont Bidg. _. Miami 
DeSOTO COUNTY BAR ASSOCIATION 

G. Jones, 


10 W. Magnolia Stre . .Arcadia 
THE FEDERAL BAR ASSOCIATION 

Central Florida Chapter 

Thomas J. Hanton President 

409 Broxburn Ave. ................ Tampa 


South Florida Cha apter 
Richard Lege President 
1008 Ains B ig. Miami 
FLORIDA ASSOCIATI NN OF WOMEN LAWYERS 
; Phyllis Shampanier, President 
8101 Biscayne Bivd., Miami Bank Bidg. Miami 
David V. Kerns, President 
Knott Building 
= COUNTY BAR ASSOCIATION 
President 
.Wauchula 
HIALEAH SPRINGS BAR ASSOCIATION 
Everett H. Dudley, Jr., President 
254 East 5th Hialeah 
COUNTY BAR ASSOCIATION 
ne H. Davis, Presiden 
HOMESTEAD BAR ASSOCIATION 
Marvin Schild, President 
8) 


38 N. W. 
INDIAN RIVER COUNTY BAR ASSOCIATIO! 
President 


Tallahassee 


14th Avenue ............ Vero Beach 
JACKSONVILLE ‘BAR | 
Hadlow, President 
Jacksonville 
LAKE city BAR ASSOCIATION 
Milo 1. Thomas, Jr., President 
228 E. Duval Street .......... ... Lake City 
LAKELAND BAR ASSOCIATION 
B. J. President 
LAKE SUMTER BAR ASSOCIATION 
Charles B. Sellar, President 
800 North Boulevard West ....,, Leesburg 
LEE COUNTY BAR ASSOCIATION 
Elmer O. Friday, Jr., President 
- O. Drawer X ese .Fort Myers 
MANATEE COUNTY BAR ASSOCIAT 
Richard Alan Hampton, President 
Bradenton 


MARION COUNTY BAR ASSOCIATION 
= President 


8 

MARTIN COUNTY BAR ASSOCIATION 

William F. Crary, President 

MIAMI BEACH BAR ASSOCIATION 

Leonard Rivkind, President 

Miami Beach 
MONROE COUNTY BAR ASSOCIATION 

J. Y. Porter IV, President 

NASSAU COUNTY BAR ASSOCIATION 

C. Thompson, Jr., President 

Fernandina Beach 

NO RTH BROWARD BAR ASSOCIATION 

L. Williams, President 


3 First Federal Bidg. ......Pompano Beach 


NORTH DADE BAR ASSOCIATION 

Curtiss B. Hamilton, President 

2595 N.E. 7th Ave. .... h Miami 
OKALOOSA-WALTON Co. BAR ASSOCIATION 

G. President 

P. Box 112 ...DeFuniak Springs 
ORANGE COUNTY BAR ASSOCIATION 

James A. Urban, President 


433 First Federal Orlando 
OSCEOLA COUNTY BAR ASSOCIATION 
Ellis F. — sPresident 
4 Darlin SS Kissimmee 


PALM BEA H COUNTY BAR ASSOCIATION 
President 
Lake Worth 


1089 
PASCO. COUNTY BAR ASSOCIATION 
William B. Goodson, President 
P. O. Box 6 : 
D. W. PERKINS BAR ASSOCIATION 
P.O. Jacksonville 
PUTNAM COUNTY BAR ASSOCIATION 
H. Davis, President 


Dade City 


O. Box 627 .Crescent City 
SARASOTA COUNTY BAR ASSOCIATION 
Joseph B. President 
834 Main Stree’ 
SEMINOLE COUNTY. ASSOCIATION 
C. Vernon Mize, Jr., President 
P. O. Box Z . Sanford 
SOUTH BROWARD BAR ASSOCIATION 
Jake |. Watson, President 
300 First National Bank Building. . Hollywood 
SOUTH MIAMI DISTRICT BAR ASSOCIATION 
Edgar Elliot Cox, Jr., President ve" 
8400 Bird Road - Miami 
SOUTH td BEACH COUNTY BAR 
ASSOCIATIO 
Weaver, President 
8 Boca Raton 
SPANISH-AMERICAN BAR 
. Rivero, Presi 
N.W. 12th Street ............ Miami 
st. JOHNS COUNTY BAR “ASSOCIATION 
Frank D. Upchurch, Jr., President ; 
601 Exchange Bldg. St. Augustine 
ST. LUCIE COUNTY BAR ASSOCIATION 
Leroy A. O’ Laughlin, phe 
P. O. Box 
ST. PETERSBURG BAR ASSOCIATION 
William J. McLeod, President 
669 First Avenue, North 


TALLAHASSEE BAR ASSOCIATION 


P. 

THE BAR. Assoc iON OF 

TAMPA & HILLSBOROUGH COUNTY 
J. Rex Jr., President 


Fort Pierce 


St. Petersburg 


. Tallahassee 


...... Tampa 
VOLUSIA COUNTY BAR ASSOCIATION 
B. President 
DeLand 


WINTER HAVEN BAR ASSOCIATION 

Robert R. Crittenden, President 

THE SOCIETY OF THE BAR O! 
THE FIRST JUDICIAL 

J. Nixon Daniel, Jr., President 

P. O. Box 1351 ..... .....Pensacola 
CIRCUIT BAR ASSOCIATION 

h E. Cooksey, President 

THIRD JUDICIAL CIRCUIT BAR ASSOCIATION 

Ernest Arthur Sellers, President 

— CIRCUIT BAR ASSOCIATION 

Tavares 
Allen Crouch, President 

2i2 S. E. Ist Street ..........Gainesville 
TENTH JUDICIAL CIRCUIT BAR ASSOCIATION 

Stephen H. Grimes, President 

P. O. Box 1068, 
TWELFTH JUDICIAL CIRCUIT BAR ASSOCIATION 

William W. Dishong, President 


BAR ASSOC 

Florida Bank Building ............ Chipley 
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you 
could look 


into the future 


Every lawyer knows that the only cer- 
tainty about real estate titles is their un- 
certainty. 


Hidden title problems, frequently are not 
uncovered until there is a sale or refi- 
nancing of the property—claims are paid 
on title insurance policies 10...20... 
30 years old. 


When claims arise, the company that is- 
sued the policy is of greatest importance 
to you and your clients. 


You cannot find a better title insurer than 


Represented in Florida 
by the following Agents 
and Branch Offices: 


BARTOW 

Polk County Abstract Company 

BOCA RATON 

Lawyers Title Insurance Corporation 

‘ashington Coun tract in 

DAYTONA BEACH 

& Title Company 

DAYTONA BEACH 

The 

DEERFIELD BEACH 

Coward County Title Company 

The Corporation 

EAU GALL 

Title oie Company 

FORT LAUDERDALE 

Broward County. Title Company 

FORT MYERS 


Broward County Title Company 
INVERNESS 
West Coast Title Company 
JACKSONVILLE 
Florida Title & Guaranty Company 
LAKELAND 
Florida Southern Abstract & Title Co. 
LAKE WALES 
Florida Southern Abstract & Title Co. 
West Coast Title C 

‘est Coast Title Company 
MIAMI 
Lawyers Title Insurance Corporation 
Tamiami Title Company 
OCALA 
Marion Abstract and Title Company 
OKEECHOBEE 
Soe Abstract & Title Corp. 
Central Title Division—LTIC 
PALATKA 
Guaranty Title Company of Palatka 

‘anama Title Co jon 
PENSACOLA 
Title Guarantee Division—LTIC 
PLANT CITY 
POMPANO BEACH 
Broward pee Title Company 
PUNTA GORDA 
Punta Gorda Abstract & Title Co. 
SANFORD 
The Abstract Corporation 
SARASOTA 
Lawyers Title Insurance Corporation 
ST, PETERSBURG 
West Coast Title Company 
iy 

itle Security Company 
TAMPA 
Guaranty Title Company 
TAVARES 
Inland Abstract and Title Company 
E e 

itle ompany 
VERO B 
Title aie Company 
WEST PALM BEA 
Atlantic Title Division—LTIC 
WINTER HAV’ 
Florida Southern Abstract & Title Co. 


THE NATIONAL TITLE INSURANCE COMPANY WITH THE LOCAL TOUCH 


lewyers ‘Title Insurance 


Home Office ~ Richmond Virginia 


FLORIDA STATE OFFICE © 99 SIXTH STREET, S. W. e _WINTER HAVEN, FLORIDA 


CAPITAL, SURPLUS AND RESERVES OVER $28,000,000 
-NOT TO. BE CONFUSED WITH ANY OTHER TITLE INSURING ORGANIZATION OF SIMILAR NAME 


youp 
ERS 


ANNOUNCING 


FLORIDA 
WORKMEN’S COMPENSATION 
LAW 
PRACTICE and PROCEDURE 
with FORMS 


Authored by Leo M. Alpert, an experienced author and member of The Florida Bar, 
Miami, who is a specialist in Workmen’s Compensation Law. 


THIS ALL NEW WORK, for the first time, presents a complete and exhaustive 
text treatise on this IMPORTANT SUBJECT. 


A SUBSTANTIAL NUMBER OF THE CASES argued in the Florida Supreme Court 
are WORKMEN’S COMPENSATION CASES. 


The Rules of the Industrial Commission governing Workmen’s Compensation 

with Forms that go therewith and the Florida Workmen’s Compensation Law, 

as amended to date, are included in the appendices. The final Chapter, 
thirty-one, is devoted entirely to helpful forms. 


This work will contain an exhaustive index prepared by the author which will 
enable the user to find quickly any point of law covered. 


There are TWO TABLES of CASES, one alphabetical and the other by injury. 


This work will be kept to date by the POCKET PART plan and SUPPLEMENTS 
will be issued as needed. 


PRICE $27.50 


THIS WILL BE ONE OF THE MOST PRACTICAL and VALUABLE 
BOOKS IN YOUR LIBRARY. 


Descriptive folder mailed upon request. 


THE HARRISON COMPANY 
Law Book Publishers 
178-180 Pryor Street S. W. (P. O. Box 4214) Atlanta, Georgia 30302 


FLORIDA REPRESENTATIVES 


Milton C. Jones Morton Hawkins 
P. O. Box 3382, Norland Branch P. O. Box 409 


Miami, Florida 33169 Gainesville, Fla., 32601 


